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TITLE:  Recognition of Inherent First Nations' Law-Making Jurisdiction 

SUBJECT: Justice 

MOVED BY:  Chief Brent Niganobe, Mississauga First Nation, ON 

SECONDED BY:  Chief Tim Ominika, Wiikwemkoong First Nation, ON 

DECISION Approved by the AFN Executive Committee by consensus. 

WHEREAS: 

A. The United Nations Declaration on the Rights of Indigenous Peoples Act (UNDA) states that: 

i. Preamble: The Government of Canada rejects all forms of colonialism; 

ii. Preamble: The declaration emphasizes the urgent need to respect and promote the inherent rights 
of Indigenous peoples of the world; 

iii. Preamble: The Government of Canada recognizes that all relations with Indigenous peoples must 
be based on the recognition and implementation of the inherent right to self-determination, including 
the right of self-government; 

iv. Preamble: The Government of Canada is committed to exploring, in consultation and cooperation 
with Indigenous peoples, measures related to monitoring, oversight, recourse or remedy or other 
accountability measures that will contribute to the achievement of those objectives; 

B. First Nations have the inherent right to self-determination, including the inherent right and jurisdiction to pass 
their own laws under their own inherent powers; 

C. The by-law provisions of the Indian Act are colonial, offensive, inadequate, and inconsistent with the UNDA, 
because, among other failings, they do not recognize inherent jurisdiction and instead treat First Nations’ 
jurisdiction as being delegated from federal crown jurisdiction. 

D. These provisions must be replaced as soon as possible with alternatives that recognize inherent First 
Nations’ law-making jurisdiction, including recognition in new federal legislation. 

E. First Nations law-making jurisdiction is important to: 
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i. Improve recognition of First Nations’ inherent jurisdiction for all First Nations seeking this; 

ii. Facilitate the enforcement of First Nations’ inherent laws in all courts, where desired by a First 
Nation; 

iii. Improve compliance with the UNDRIP Act; 

iv. Facilitate and encourage the enactment of inherent First Nations’ laws; and 

v. Help to address the important challenges and opportunities that are the subject of First Nations’ 
inherent laws 

 

THEREFORE, BE IT RESOLVED that the First Nations-in-Assembly: 

1. Call on the Government of Canada to: 

a. Enact a new law that supplants the by-law provisions in the Indian Act, recognizes First Nations’ 
inherent law-making jurisdiction, and secures recognition and enforcement of inherent laws by 
Canadian courts; 

b. Enact the law within one year, with reviews occurring at least every three years on the scope of 
jurisdiction recognized by the law and other relevant matters; 

c. At least include all subject areas covered by the Indian Act by-law provisions in the first version of 
the law that is enacted; 

d. Adopt an approach that maintains full First Nation control over First Nation law-making, without 
creating burdens or delays; 

e. Include a strong non-derogation clause that ensures no First Nations’ rights are diminished by the 
new law; and 

f. Ensure this new law is entirely without prejudice to efforts of First Nations to secure recognition of 
inherent rights and jurisdiction though other means, such as self-government agreements.  

2. Note that this Resolution is without prejudice to any initiatives or work being undertaken by First Nations or 
First Nations organizations on this issue or related issues and is without prejudice to the inherent and Treaty 
rights of all First Nations across Canada. 

 


