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AFN Position Paper: 

Building Prosperity for All 
Prepared for the First Nations-First Ministers Meeting (FN-FMM) 

For the consideration by First Nation Chiefs 

 

At a Glance 
Canada has committed significant funds and advanced legislation to support projects 
it deems to be of national interest, yet the infrastructure gap in First Nations 
communities remains the largest unbuilt project in the country. Closing this gap will not 
happen on federal fiscal cycles alone, and no single government holds all the levers 
this paper describes. The recommendations that follow identify contributions each 
order of government can make to do their part, while confirming that Crown obligations 
continue: 
1. First Ministers commit to establishing a permanent First Nations - FPT political 

and officials process to design and implement an economic framework to 
advance recommendations 2-4, with progress reported at the next FMM. 

2. First Ministers commit to jointly develop a First Nations National Benefits Sharing 
Framework that protects free prior and informed consent, preserves Nation-
specific benefits, and supports First Nations ownership. 

3. First Ministers commit to jointly develop a new First Nations controlled sovereign 
wealth fund. 

4. First Ministers recognize closing the First Nations infrastructure gap as a nation-
building priority.  

 
1. Position Statement 

Canada cannot build projects without First Nations territories. The question this paper 
aims to answer is how all First Nations come to benefit from that development, through a 
National Benefit Sharing Framework and Sovereign Wealth Fund. First Nations are rights 
holders with inherent Treaty, and Constitutionally protected rights and jurisdiction related 
to economic development and infrastructure within their territories. The Government of 
Canada must uphold and honour this authority. A Sovereign Wealth Fund (SWF) is an 
investment fund owned by a governing authority and mandated to convert present-day 
revenues, typically from non-renewable resources, fiscal surpluses, or settlement capital, 
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into a permanent, diversified pool of assets where returns are meant to serve current and 
future generations.1 

Across Canada, First Nations are building regional and community level sovereign wealth 
funds to meet their specific challenges (Annex 2 and 5). These funds form an emerging 
ecosystem of institutions that are First Nations-led and governed under their own 
structures and mandates. A National Benefit Sharing Framework could help situate this 
ecosystem within Canada’s major projects agenda.  

In 2019, Canada committed to developing the National Benefits-Sharing Framework as a 
mechanism to increase Indigenous participation in natural resources development and 
improve the financial, environmental, social, and cultural benefits Indigenous 
communities, businesses, and individuals receive from the natural resources sector. It 
was meant to be distinct from revenue sharing, since natural resource royalty collection 
is primarily within provincial and territorial jurisdiction. Instead, it was meant to be a 
practical economic reconciliation tool. 

Natural Resources Canada developed the outline for a framework through engagement 
with First Nations, Métis, Inuit, Modern Treaty governments, provincial and territorial 
governments, and industry between October 2023 and May 2024. Participants 
emphasized four themes: economic benefits such as ownership, equity, procurement, 
employment, and business opportunities; capacity supports including funding, technical 
expertise, training, and governance readiness; partnerships built through early, 
respectful, and sustained engagement; and inclusion through distinctions-based and 
regionally responsive approaches that reflect diverse Indigenous priorities and 
circumstances.2 Additionally, Canada has committed to closing the First Nations 
infrastructure gap by 2030.3 AFN National Chief Cindy Woodhouse Nepinak has 
positioned closing the First Nations Infrastructure gap (CTIG) as a project of national 
importance and as a major project within Canada’s infrastructure agenda. This framing 
reflects both the scale of the challenge and its centrality to Canada’s economic future. 
Decades of intentional underinvestment in First Nations infrastructure has resulted in 
widespread chronic boil water advisories, inadequate and unsafe housing for First 

 
1 C.D. Howe Institute. (2026). The new sovereign wealth fund: So much money, so many questions. 
https://cdhowe.org/publication/the-new-sovereign-wealth-fund-so-much-money-so-many-questions/; 
Department of Finance Canada. (2026). Canada Strong Fund: Budget supplementary framework and policy 
direction. Government of Canada; International Working Group of Sovereign Wealth Funds. (2008). 
Sovereign wealth funds: Generally accepted principles and practices (“Santiago Principles”) 
https://www.ifswf.org/sites/default/files/santiagoprinciples_0_0.pdf  
2 What We Heard: Engagement on the National Benefits-Sharing Framework and Indigenous Loan 
Guarantee Program - Natural Resources Canada 
3 AFN & The Conference Board of Canada. (2025). Benefits for all Canadians (Part 2): Long-term socio-
economic impacts of closing the infrastructure gap by 2030. 
https://afn.bynder.com/m/ed507b40c639af3/original/CTIG-Report-Benefits-for-All-Canadians-Part-2.pdf  

https://cdhowe.org/publication/the-new-sovereign-wealth-fund-so-much-money-so-many-questions/
https://www.ifswf.org/sites/default/files/santiagoprinciples_0_0.pdf
https://natural-resources.canada.ca/natural-resources-indigenous-peoples/what-heard-engagement-national-benefits-sharing-framework-indigenous-loan-guarantee-program
https://natural-resources.canada.ca/natural-resources-indigenous-peoples/what-heard-engagement-national-benefits-sharing-framework-indigenous-loan-guarantee-program
https://afn.bynder.com/m/ed507b40c639af3/original/CTIG-Report-Benefits-for-All-Canadians-Part-2.pdf
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Nations, and insufficient community infrastructure that constrains full economic 
participation.4 Closing this gap requires First Nations controlled and financed wealth 
building mechanisms. 

As Canada advances its major projects agenda and pursues the implementation of the 
Building Canada Act including the proposed changes outlined in the Getting Major 
Projects Built in Canada Discussion Paper, the First Nations First Ministers Meeting 
presents a strategic opportunity to secure meaningful commitments that position closing 
the infrastructure gap as a project of national importance, while upholding First Nations’ 
constitutionally protected rights. This paper explores how a National Benefit Sharing 
Framework, operationalized through the Canada Strong Fund, could help ensure First 
Nations are equipped to benefit from major projects, while mitigating some of the 
potentially negative impacts for their Lands, Waters, and Air. 

2. Summary 

Canada’s major projects agenda distributes benefits and impacts unevenly by design. 
Proximate First Nations can negotiate Impact Benefit Agreements, while distant First 
Nations have no comparable route to the benefits Canada asserts are national. However, 
project impacts travel via Water, Air, and Land to areas beyond the consultation radius, 
affecting First Nations harvesting rights, food sources, medicines, and ceremonial sites. 
Exposure to these impacts is therefore independent of participation in a project, or access 
to the benefits associated with it. Utilizing current fiscal instruments such as loan 
guarantees imply consent, leaving Nations that withhold consent and who choose not to 
engage with these instruments, without benefits if projects proceed.5 Thus, the creation 
of the 2026 Canada Strong Fund without a First Nations specific component in its 
architecture raises critical questions about First Nations participation in national 
investment.6 The proposed First Nation National Benefit Sharing Framework would 
establish jointly agreed principles for generating benefits for First Nations from significant 
developments. 

The AFN’s Closing the Infrastructure Gap analyses, developed with Indigenous Services 
Canada and informed by engagement with more than 400 First Nations, established a 
$349.2 billion requirement to close the gap by 2030.7 That figure now stands at $376.1 

 
4 Ibid. 
5 Major Projects Office. (2025). First Nations virtual regional engagement sessions (October-December 
2025): What we heard report. https://www.canada.ca/en/privy-council/major-projects-office/partnering-
indigenous-peoples/first-nations-virtual-regional-engagement-sessions.html  
6 Department of Finance Canada. (2026). Canada Strong Fund: Budget supplementary framework and 
policy direction. Government of Canada. 
7 Assembly of First Nations. (2024). Summary document: Closing the infrastructure gap by 2030. 
https://afn.bynder.com/m/123621ead38dedbb/original/5-AFN-Summary-Document-Closing-the-
Infrastructure-Gap-2030-Reports-APR-08-2024.pdf 

https://www.canada.ca/en/privy-council/major-projects-office/partnering-indigenous-peoples/first-nations-virtual-regional-engagement-sessions.html
https://www.canada.ca/en/privy-council/major-projects-office/partnering-indigenous-peoples/first-nations-virtual-regional-engagement-sessions.html
https://afn.bynder.com/m/123621ead38dedbb/original/5-AFN-Summary-Document-Closing-the-Infrastructure-Gap-2030-Reports-APR-08-2024.pdf
https://afn.bynder.com/m/123621ead38dedbb/original/5-AFN-Summary-Document-Closing-the-Infrastructure-Gap-2030-Reports-APR-08-2024.pdf
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billion and will reach an estimated $527 billion if action slips to 2040.8 AFN National Chief 
Woodhouse Nepinak has positioned closing the First Nations infrastructure gap as a 
major project, recognizing that decades of inadequate and short-term funding has allowed 
the gap to grow.9 

Through development of a National Benefit Sharing Framework, major projects in Canada 
could be compelled to contribute to a National First Nations Sovereign Wealth Fund. That 
fund could then be grown, through investments over time, to raise the capital required for 
closing the First Nations Infrastructure Gap without relying exclusively on government 
programs, which mathematically cannot close the gap. By ensuring this fund is accessible 
to all First Nations, regardless of their proximity to a major project, the benefits derived 
can truly be national.  This paper does not answer the question of who decides how a 
project proceeds. Nor are the fiscal instruments, the SWF ecosystem, or the National 
Benefit Sharing Framework discussed throughout this paper a substitute for First Nations 
jurisdiction over their Lands, Waters, and Air. 

3. The Issue 

Federal infrastructure transfers to First Nations are delivered primarily through Indigenous 
Services Canada on an annual, program-based model. This model is problematic as it 
cannot sustain multi-year planning horizons and it treats infrastructure as a service 
delivery output rather than a capital asset. First Nations are then left with no mechanism 
to build equity in what is being constructed.  

In tandem, the federal, provincial and territorial governments want to accelerate 
infrastructure and resource development on and through First Nations territories using 
processes that First Nations have said do not adequately reflect their rights and 
interests.10 AFN Resolutions 07/2026, Protecting First Nations' Rights in Response to 
Federal Major Project Fast Tracking and Pipeline Expansion Initiatives, and 08/2026, 
Protecting Free, Prior and Informed Consent in Federal Major Projects and Regulatory 
Reform, record the opposition of the First Nations-in-Assembly to reform that weakens 
environmental protections, undermines oversight, limits consultation, or circumvents 
FPIC. First Nations are not opposed to development, but affirm that development within 
their territories must reflect their rights and move forward with free prior and informed 

 
8 Assembly of First Nations. (2026). Closing the Infrastructure Gap. https://afn.ca/economy-
infrastructure/infrastructure/closing-the-infrastructure-gap/  
9 Assembly of First Nations. (2026). 2026 update: Closing the infrastructure gap. 
https://afn.bynder.com/asset/a2c5d806-e9f8-4a88-8731-aeb00f685339/Closing-the-infrastructure-gap-
2026-brief-update.docx; Auditor General of Canada. (2024). Reports to Parliament of Canada on 
Indigenous housing and infrastructure (2003, 2006, 2011, 2024). 
https://www.canada.ca/content/dam/oag-bvg/2021-2024-reports/documents/parl_oag_2024_03_02_e.pdf  
10 Major Projects Office. (2025). First Nations virtual regional engagement sessions (October-December 
2025): What we heard report. https://www.canada.ca/en/privy-council/major-projects-office/partnering-
indigenous-peoples/first-nations-virtual-regional-engagement-sessions.html 

https://afn.ca/economy-infrastructure/infrastructure/closing-the-infrastructure-gap/
https://afn.ca/economy-infrastructure/infrastructure/closing-the-infrastructure-gap/
https://afn.bynder.com/asset/a2c5d806-e9f8-4a88-8731-aeb00f685339/Closing-the-infrastructure-gap-2026-brief-update.docx
https://afn.bynder.com/asset/a2c5d806-e9f8-4a88-8731-aeb00f685339/Closing-the-infrastructure-gap-2026-brief-update.docx
https://www.canada.ca/content/dam/oag-bvg/2021-2024-reports/documents/parl_oag_2024_03_02_e.pdf
https://www.canada.ca/en/privy-council/major-projects-office/partnering-indigenous-peoples/first-nations-virtual-regional-engagement-sessions.html
https://www.canada.ca/en/privy-council/major-projects-office/partnering-indigenous-peoples/first-nations-virtual-regional-engagement-sessions.html
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consent. The result is that the gaps First Nations experience in infrastructure, housing, 
and wealth generation among others are not closing under program-based funding while 
their territories absorb accelerated rates of development from which many First Nations 
derive no benefit.  

A National Benefit Sharing Framework, as called for by First Nations-in-Assembly through 
Resolution 72/2023, could address both problems. It would establish a reliable 
mechanism that moves First Nations away from program-based funding to ensure they 
share in the revenues of projects.  

4. Background and Context 

FISCAL INSTRUMENT LANDSCAPE 

First Nations sovereign wealth funds are an emerging tool sitting within a broader set of 
fiscal instruments including impact benefit agreements, resource revenue sharing 
agreements, loan guarantees, and procurement arrangements, among others. Annex 2 
summarizes each instrument and the AFN’s positioning of it. 

These instruments all share a structural feature in that they directly follow the geography 
of projects, assets, and revenues. Benefits accrue where the projects and resource are. 
The set, taken as a whole, cannot deliver a benefit that is national. The major projects 
agenda, which Canada justifies in national terms, therefore must address gaps that none 
of these tools are designed to fill on their own.  

MAJOR PROJECTS 

Whether or how a project proceeds on First Nations Lands and Waters is a matter of First 
Nations jurisdiction. That authority stems from inherent and treaty rights along with a 
relationship to the land that precedes any designation Canada applies to a project. For 
fulsome discussion, the AFN’s assessment of the federal proposals to accelerate 
approval processes for major projects, including the engagement process and the specific 
measures proposed, is outlined in Annex 3. The AFN has also prepared a companion 
document exploring the intersection of economic development and First Nations rights 
and environmental responsibilities to their lands and waters in Annex 4. The structure of 
the Building Canada Act, and the proposed modifications outlined in the Getting Major 
Projects Built in Canada Discussion Paper, thus runs against this provision where fewer 
decision points result in fewer effective intervention points for rights holders, including 
diminishing the ability of First Nations to exercise their authorities as Nations which 
unacceptably risks subordinating FPIC to a project timetable. This competing path 
forward is why discussion on the fiscal instruments in this paper matter. 

These arrangements govern the distribution of benefit, but they do not govern the 
distribution of impact. The area treated as affected for the purposes of consultation and 
benefit sharing does not reflect the area across which a project’s effects are carried, nor 
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the cumulative effect of multiple projects in a given First Nation’s territories. Those effects 
present as food insecurity and loss of practice and transmission between generations of 
traditional knowledge, heightened risk to the safety of women and girls where transient 
workforces are introduced.11  

AFN Resolutions 07/2026, Protecting First Nations' Rights in Response to Federal Major 
Project Fast Tracking and Pipeline Expansion Initiatives, and 08/2026, Protecting Free, 
Prior and Informed Consent in Federal Major Projects and Regulatory Reform, state that 
the First Nations-in-Assembly oppose any federal legislative, policy or regulatory reforms 
that would weaken environmental protections, undermine oversight, limit meaningful 
consultation, compress review timelines, or circumvent First Nations’ Free, Prior, and 
Informed Consent in relation to major projects and regulatory streamlining.    

It is on this basis that we propose advancing novel mechanisms for First Nations to derive 
benefits from potentially controversial projects that does not depend on a Nation’s 
participation in an instrument that has real or perceived bearing on consent. Benefit 
received through a national benefit sharing framework, unconnected to any agreement 
with the proponent, would carry no such implication. Recognizing it does not cure the 
underlying disagreement, cure an infringement, or relieve the Crown of its obligations and 
it is not offered as a mechanism for doing so. 

PROVINCIAL AND TERRITORIAL REVENUE SHARING 

The Indian Act, Natural Resources Transfer Agreements, and provincial and territorial 
jurisdiction over royalty collection are what have historically facilitated the redirection of 
that wealth away from First Nations to other orders of government. In 1930, Canada 
transferred administration and control of Crown lands and natural resources to Manitoba, 
Saskatchewan, and Alberta where the agreements were entrenched in the Constitution 
through the Constitution Act, 1930.12 First Nations were excluded from the negotiations. 
At the time, the Indian Act made it effectively impossible for First Nations to retain counsel 
for opposing the transfer.13 The agreements carved out reserve lands, which remain 
under federal administration, and royalties from oil and gas produced on reserve are 
collected by Indian Oil and Gas Canada (IOGC) on behalf of the First Nation and credited 
to its trust account. Getting a commitment from First Ministers to re-examine these 

 
11 Patterson, B. (2026). PBI-Canada notes concerns about risk of violence to Indigenous land defenders, 
women, girls, and 2SLGBTQQIA people near major projects. Peace Brigades International-Canada. 
https://pbicanada.org/2026/03/22/pbi-canada-notes-concerns-about-risk-of-violence-to-indigenous-land-
defenders-women-girls-and-2slgbtqqia-people-near-major-projects/ 
12 Alberta Natural Resources Act, S.C. 1930, c. 3. https://laws-lois.justice.gc.ca/PDF/A-10.6.pdf; Manitoba 
Natural Resources Act, S.C. 1930, c. 29. https://laws-lois.justice.gc.ca/PDF/T-10.47.pdf; Saskatchewan 
Natural Resources Act, S.C. 1930, c. 41. https://laws-lois.justice.gc.ca/PDF/T-10.49.pdf  
13 Sanderson, D. (2019). Reforming Section 89 of the Indian Act: Tinker, waiver, soldier (on), sigh? 
Lakehead Law Journal, 3(1), 22-45; The Yellowhead Institute. (n.d.). Indian Trust Fund. 
https://cashback.yellowheadinstitute.org/indiantrustfund/ 

https://laws-lois.justice.gc.ca/PDF/A-10.6.pdf
https://laws-lois.justice.gc.ca/PDF/T-10.47.pdf
https://laws-lois.justice.gc.ca/PDF/T-10.49.pdf
https://cashback.yellowheadinstitute.org/indiantrustfund/
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relationships through the development of a National Benefit Sharing Framework could 
begin the process of correcting historic wrongs.  

INFRASTRUCTURE GAP AS A NATION BUILDING PROJECT 

First Nations have called on Canada to address the chronic underinvestment and neglect 
that have caused, and now sustain, the staggering infrastructure gaps between First 
Nations and the rest of Canada. Continued long-term boil water advisories, crumbling 
schools, overreliance on winter ice roads with shorter seasons every year, and the crises 
of overcrowded and inadequate housing are a few examples among many.14  

In 2023, the AFN and Indigenous Services Canada (ISC) released the first national cost 
estimate for Closing the First Nations Infrastructure Gap (CTIG), drawing on years of AFN 
technical studies and decades of data from ISC estimating the First Nations Infrastructure 
Gap was $349.2 billion. In 2024, 2025 and 2026, the AFN released follow-up reports, 
demonstrating that the gap is still growing, now estimated to be $376.1 billion, and 
projected to reach $527 billion if action slips to 2040. In many cases the enabling 
infrastructure that projects of national interest require, including all-season road access, 
transmission capacity, and connectivity, overlaps substantially with the infrastructure 
identified in the CTIG analysis. Canada currently treats these as separate categories, 
scoring project enablement as investment and First Nations infrastructure as program 
expenditure, although in many corridors they could be the same assets. Both agendas 
for CTIG and major projects draw on the same pool of Indigenous businesses and skilled 
workers, and that pool is already stretched. Workforce and skills development is therefore 
a condition of success for both. Annex 1 summarizes AFN CTIG evidence and costing. 

5. Strategic Considerations 

EXISTING FISCAL ECOSYSTEM AND SWFs 

Engagement with First Nations leadership on this work points away from a single 
prescribed national model and toward a broader ecosystem of SWFs. Participation at 
every level is an option for community, tribal council, and regional vehicles as they work 
with distinct mandates.15 A Nation may decide to hold its own fund, join a regional one, 
or decide not to engage in either. First Nations may also change their position over time. 
However, it is important to acknowledge the complexities where they exist. This reality 

 
14 AFN & The Conference Board of Canada. (2025). Benefits for all Canadians (Part 2): Long-term socio-
economic impacts of closing the infrastructure gap by 2030. 
https://afn.bynder.com/m/ed507b40c639af3/original/CTIG-Report-Benefits-for-All-Canadians-Part-2.pdf; 
Auditor General of Canada. (2024). Reports to Parliament of Canada on Indigenous housing and 
infrastructure (2003, 2006, 2011, 2024). https://www.canada.ca/content/dam/oag-bvg/2021-2024-
reports/documents/parl_oag_2024_03_02_e.pdf  
15 BNN Bloomberg. (2025). First Nation looks to develop “wealth fund” for major projects investments. 
https://www.bnnbloomberg.ca/business/2025/11/24/first-nation-looks-to-develop-wealth-fund-for-major-
projects-investments/  

https://afn.bynder.com/m/ed507b40c639af3/original/CTIG-Report-Benefits-for-All-Canadians-Part-2.pdf
https://www.canada.ca/content/dam/oag-bvg/2021-2024-reports/documents/parl_oag_2024_03_02_e.pdf
https://www.canada.ca/content/dam/oag-bvg/2021-2024-reports/documents/parl_oag_2024_03_02_e.pdf
https://www.bnnbloomberg.ca/business/2025/11/24/first-nation-looks-to-develop-wealth-fund-for-major-projects-investments/
https://www.bnnbloomberg.ca/business/2025/11/24/first-nation-looks-to-develop-wealth-fund-for-major-projects-investments/
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includes how consolidation has its own logic at the community level. A Nation carrying 
several settlement trusts from different decades, each with its own board and fixed 
mandate, may prefer a single more flexible vehicle able to absorb future settlements.16 
Settlement moneys are the property of the Nations that hold them, and no settlement 
forms part of anything proposed in this paper.  

FIRST NATIONS COMPONENT: CANADA STRONG FUND 

The Canada Strong Fund is an arm’s length Crown corporation investing in energy, critical 
minerals, infrastructure, and advanced manufacturing, seeded with $25 billion and open 
to retail participation by Canadians.17 The AFN proposes that it either be given a mandate 
to include a dedicated First Nations component, or that a standalone nation First Nations 
controlled institution be created to receive ongoing contributions under the realized 
national benefit sharing framework, drawn from the revenues of projects of national 
interest, and together with a share of retail contributions from Canadians who choose to 
direct their participation there. Its deployment mandate would be First Nations 
infrastructure, augmenting rather than replacing program funding, with allocations 
reaching First Nations regardless of proximity to any project and flowing to Nations to 
administer against their own infrastructure priorities. 

Capital Mechanism 

This proposed intergenerational structure is meant to operate through a capital-
perpetuation model where ongoing contributions from projects of national interest (guided 
by the proposed jointly developed First Nations National Benefit Sharing Framework) flow 
into the First Nations component over the life cycle of a project. Critically, these 
contributions are reinvested in financial assets and equity holdings rather than 
immediately dispersed to communities.  

As the fund accumulates and compounds, a defined position of investment returns (rather 
than contributed capital) deploys annually to First Nations infrastructure priorities. This 
structure ensures that capital persists, infrastructure funding is sustainable, and the fund 
operates intergenerationally. This mechanism also resolves the apparent tension 
between dividend distribution, infrastructure investment, and equity acquisition. Thus, the 
fund is not performing three separate functions, but instead performing one integrated 
function. Acquiring and holding productive assets whose returns fund infrastructure in 
perpetuity. Equity positions in clean energy projects, critical minerals, and off reserve 
infrastructure assets are therefore not incidental investments but functionally become the 
mechanism through which the fund generates the returns needed to sustain on reserve 

 
16 CIBC. (n.d.). Good trusts, bad trusts, no trusts. https://thoughtleadership.cibc.com/article/good-trusts-
bad-trusts-no-trusts/  
17 Canadian Mining & Energy. (2026). Canada Strong Fund. 
https://www.miningandenergy.ca/read/canada-strong-fund-sovereign-wealth-fund 
 

https://thoughtleadership.cibc.com/article/good-trusts-bad-trusts-no-trusts/
https://thoughtleadership.cibc.com/article/good-trusts-bad-trusts-no-trusts/
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infrastructure development. Once project of national interest (PONI) contributions end, 
the fund’s infrastructure deployment capacity depends on investment performance and 
returns realized from its holdings.  

First Nations Sovereign Wealth Funds 

The paper does not propose a government guarantee or maintenance floor beyond initial 
capitalization and PONI contribution window. Rather, it proposes a mechanism that 
removes the mathematical impossibility facing annual infrastructure program funding, by 
creating a permanent capital base whose returns, compounded over time, can sustain 
infrastructure investment without annual appropriation cycles. This success is already 
demonstrated by First Nations sovereign wealth funds (FNSWFs) operating at community 
and regional levels that effectively protect capital and use reinvestment to generate 
sustainable returns sufficient to support their long term priorities. These FNSWFs best 
practices could be operationalized through the Canada Strong Fund or established as a 
standalone First Nations controlled institution, with the specific structure to be determined 
through further First Nations engagement. 

Nations without fiscal vehicles should receive allocations directly or through regional 
arrangements as they choose. No Nation should be required to participate, no Nation’s 
settlement or own-source capital should be involved, and no local agreement should be 
displaced. Commentary on the Canada Strong Fund has already observed that its 
performance will depend in part on Indigenous economic participation.18  

Lessons learned from Canada’s own experience suggest that settling deposit and 
withdrawal rules in the constitutive framework of the SWF rather than by policy would be 
a preferred model. The Alberta Heritage Savings Trust illustrates the risk that 
discretionary withdrawals over decades has left it far below its disciplined potential.19 
Fisher River’s trust design, with income only distribution and protected capital, offers the 
counter-model and First Nations best practice.20  

CAPITALIZATION 

The First Nations component within the Canada Strong Fund could be capitalized through 
three channels, none of which involves any First Nation’s settlement moneys, own-source 
revenues, or local agreements, including: 

• Ongoing contributions from projects of national interest: The proposed First 
Nations component within Canada Strong Fund could be capitalized through ongoing 

 
18 Resource Works. (2026). The sovereign wealth fund Canada finally got and the one it still needs. 
https://resourceworks.com/the-sovereign-wealth-fund-canada-finally-got-and-the-one-it-still-needs/  
19 CIBC. (n.d.). Good trusts, bad trusts, no trusts. https://thoughtleadership.cibc.com/article/good-trusts-
bad-trusts-no-trusts/  
20 Fisher River Cree Nation. (2025). 2025 annual report. https://fisherriver.ca/wp-
content/uploads/2026/06/Fisher-River-2025_digital.pdf  

https://resourceworks.com/the-sovereign-wealth-fund-canada-finally-got-and-the-one-it-still-needs/
https://thoughtleadership.cibc.com/article/good-trusts-bad-trusts-no-trusts/
https://thoughtleadership.cibc.com/article/good-trusts-bad-trusts-no-trusts/
https://fisherriver.ca/wp-content/uploads/2026/06/Fisher-River-2025_digital.pdf
https://fisherriver.ca/wp-content/uploads/2026/06/Fisher-River-2025_digital.pdf
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contributions from projects of national interest, with the National Benefit Sharing 
Framework providing the policy framework to guide decisions about which 
contributions are directed to that First Nations component. Parliament has 
constitutional authority to capitalize First Nations financial institutions and has 
exercised it, including through the 2005 First Nations Fiscal Management Act and the 
1999 First Nations Land Management Act (now, 2022 Framework Agreement on First 
Nations Land Management Act).21 This is not a subsidy, but a capitalization 
counterpart of obligations Canada has already acknowledged, including the benefit 
sharing that NRTA redress requires. The Canada Strong Fund establishes the fiscal 
precedent.  

• Direct retail contributions: the Canada Strong Fund retail window allows Canadians 
to invest directly. A directed option within that window would let Canadians choose to 
allocate their participation to the First Nations component, converting public support 
for reconciliation into ongoing capital without any new collection mechanism.22 

• Institutional participation: The First Nations Finance Authority’s experience 
attracting sustainable investors from 40 global investors demonstrates that precedent 
exists.23 

FINANCIAL STRATEGY 

A revenue-backed structure addresses constraints from section 89 of the Indian Act by 
changing what stands behind the borrowing. Rather than pledging on-reserve assets, 
which section 89 restricts, capital vehicles can hold financial assets and pledge revenue 
streams, using the same approach the First Nations Financial Authority has used to issue 
investment grade bonds under the First Nations Fiscal Management Act. Under that 
framework, own-source revenues such as fund income, tax revenue, or equity yields can 
support borrowing without engaging on reserve property. The precise structuring of any 
new vehicle on this basis would require legal analysis. 

THE NATIONAL BENEFIT SHARING FRAMEWORK 

The AFN has formally and repeatedly called for a constitutional review of the Natural 
Resources Transfer Agreements, including in correspondence to the Prime Minister. In 
lieu of a fulsome conversation on the NRTA, a key commitment we want from this meeting 
is to develop a National Benefits Sharing Framework (NBSF) that includes a First Nations-

 
21 Canadian Affairs. (2026). The big shift in Indigenous groups’ involvement in resource projects. 
https://www.canadianaffairs.news/2026/05/04/the-big-shift-in-indigenous-groups-involvement-in-resource-
projects/  
22 The Inspired Investor Team. (2026). What we know (and don't) about the new Canada Strong Fund. 
RBC Direct. https://www.rbcdirectinvesting.com/learn/en/di/hubs/now-and-noteworthy/article/canada-
strong-fund/mo5ozssl 
23 First Nations Finance Authority. (2026). FNFA secures $485 million. https://fnfa.ca/en/fnfa-secures-485-
million/  

https://www.canadianaffairs.news/2026/05/04/the-big-shift-in-indigenous-groups-involvement-in-resource-projects/
https://www.canadianaffairs.news/2026/05/04/the-big-shift-in-indigenous-groups-involvement-in-resource-projects/
https://www.rbcdirectinvesting.com/learn/en/di/hubs/now-and-noteworthy/article/canada-strong-fund/mo5ozssl
https://www.rbcdirectinvesting.com/learn/en/di/hubs/now-and-noteworthy/article/canada-strong-fund/mo5ozssl
https://fnfa.ca/en/fnfa-secures-485-million/
https://fnfa.ca/en/fnfa-secures-485-million/
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specific chapter, and that retains the original objectives for the NBSF. They include 
advancing economic reconciliation, supporting implementation of the UN Declaration, and 
guaranteeing that First Nations benefit from any development in their territories. 

Federal commitments under the United Nations Declaration on the Rights of Indigenous 
Peoples Act (UNDA) cannot be fully realized without addressing how benefits from 
resource development (largely governed at the provincial and territorial level) are shared 
with First Nations, as well as how potential impacts are mitigated with First Nation’s free, 
prior, and informed consent.  

Article 32 of UN Declaration operates in two directions, and both bear in this paper. Article 
32(1) affirms that Indigenous peoples have the right to determine and develop priorities 
and strategies for the development or use of their lands, territories, and resources.24 This 
provision encompasses a First Nation’s decision to build housing, water systems, and 
connectivity on its own lands. With this in mind, closing the infrastructure gap is not a 
program ask sitting outside the national interest framework, but is rather the exercise of 
the development right Canada has legislated itself to implement through the UN 
Declaration Act.25 

With resource development falling under provincial and territorial governance, a 
framework that only binds Canada federally would cover only some of the activity it is 
meant to address. Provincial and Territorial participation in developing the framework, 
and alignment of existing resource revenue sharing arrangements with it, is what makes 
its application national in practice. 

6. Policy Recommendations 

The recommendations that follow identify actions each order of government can take to 
advance and partner on, while confirming that Crown obligations continue:  

1. First Ministers commit to establishing a permanent First Nations - FPT political and 
officials process to design and implement an economic framework to advance 
recommendations 2-4, with progress reported at the next FMM. 

2. First Ministers commit to jointly develop a First Nations National Benefits Sharing 
Framework that protects free prior and informed consent, preserves Nation specific 
benefits and supports First Nations ownership. 

3. First Ministers commit to jointly develop a new First Nations controlled sovereign 
wealth fund institution.  

 
24 United Nations Declaration on the Rights of Indigenous Peoples Act, S.C. 2021, c. 14. https://laws-
lois.justice.gc.ca/PDF/U-2.2.pdf 
25 Ibid. 

https://laws-lois.justice.gc.ca/PDF/U-2.2.pdf
https://laws-lois.justice.gc.ca/PDF/U-2.2.pdf
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4. First Ministers commit to recognize closing the First Nations infrastructure gap as 
a nation-building priority. 

 
7. Conclusion 

Canada has established a national sovereign wealth fund and committed public capital to 
projects of national interest. What remains is connecting these issues in a mutually 
supportive way for First Nations. The recommendations in this paper ask First Ministers 
to make that connection, while not displacing any impact benefit agreement, impeding on 
Nation’s settlements, or diminishing any Crown obligation. A National Benefits Sharing 
Framework that carries an ongoing contribution from the revenues of national interest 
projects, and a dedicated First Nations component of the Canada Strong Fund through 
which that contribution reaches First Nations wherever they are, including those far from 
any project and those that do not consent to one which ultimately proceeds.   



   
 

 
 

Annex 1 - Summary of Infrastructure Gap Evidence and Costing 
In 2023, the AFN and Indigenous Services Canada (ISC) released the first national cost 
estimate for Closing the First Nations Infrastructure Gap (CTIG), drawing on years of AFN 
technical studies and decades of data from ISC. Findings revealed that $349.2 billion was 
required by 2030 to ensure that First Nations communities have infrastructure comparable 
to non-Indigenous Canadian communities.1 

In 2024 and 2025, the AFN released follow-up reports, resulting in an estimate of $349.2 
billion federal investment to generate $635.2 billion in gross economic output by 2030.2 
These benefits would extend well beyond the 2030 window. In 2026, the AFN further 
assessed progress on closing this gap, revealing that the updated size of the gap, without 
government funding, was estimated at $411 billion. Accounting for government funding of 
$33.4 billion resulted an updated estimate of the gap at $376.1 billion.3 The Auditor 
General of Canada has consistently raised concerns about First Nations housing, as 
demonstrated in their 2003, 2006, 2011, and March 2024 reports.4 Due to severe 
construction inflation and asset deterioration, forecasts anticipate that the gap will 
continue to increase by $25 billion every three years where action is delayed.5 

In 2026, the AFN further assessed progress on closing this gap. This 2026 update relied 
on the original need estimates from CTIG 2030 but adjusted the timeline and accounted 
for the escalating cost of construction. The study then compared the renewed estimate of 
the gap to ISC historical funding since 2020.6 The updated size of the gap without 
government funding was estimated at $411 billion. Accounting for government funding of 
$33.4 billion resulted an updated estimate of the gap at $376.1 billion.7 These alarming 
new estimates indicate that the gap is growing due to rising costs in material and labour, 

 
1 Assembly of First Nations. (2023). Closing the infrastructure gap by 
2030.https://afn.bynder.com/m/367574a3a5cb5abe/original/1-AFN-Closing-the-Infrastructure-Gap-by-
2030-National-Cost-Estimate-English-report-1.pdf 
2 Assembly of First Nations. (2024). Summary document: Closing the infrastructure gap by 2030. 
https://afn.bynder.com/m/123621ead38dedbb/original/5-AFN-Summary-Document-Closing-the-
Infrastructure-Gap-2030-Reports-APR-08-2024.pdf; AFN & The Conference Board of Canada. (2025). 
Benefits for all Canadians (Part 2): Long-term socio-economic impacts of closing the infrastructure gap by 
2030. https://afn.bynder.com/m/ed507b40c639af3/original/CTIG-Report-Benefits-for-All-Canadians-Part-
2.pdf    
3 Ibid. 
4 Auditor General of Canada. (2024). Reports to Parliament of Canada on Indigenous housing and 
infrastructure (2003, 2006, 2011, 2024). https://www.canada.ca/content/dam/oag-bvg/2021-2024-
reports/documents/parl_oag_2024_03_02_e.pdf   
5 Assembly of First Nations. (2023). Closing the infrastructure gap by 2030. 
https://afn.bynder.com/m/367574a3a5cb5abe/original/1-AFN-Closing-the-Infrastructure-Gap-by-2030-
National-Cost-Estimate-English-report-1.pdf   
6 Assembly of First Nations. (2026). 2026 update: Closing the infrastructure 
gap.https://afn.bynder.com/asset/a2c5d806-e9f8-4a88-8731-aeb00f685339/Closing-the-infrastructure-
gap-2026-brief-update.docx; Assembly of First Nations. (2026). Closing the infrastructure gap. 
https://afn.ca/economy-infrastructure/infrastructure/closing-the-infrastructure-gap/ 
7 Ibid. 

https://afn.bynder.com/m/367574a3a5cb5abe/original/1-AFN-Closing-the-Infrastructure-Gap-by-2030-National-Cost-Estimate-English-report-1.pdf
https://afn.bynder.com/m/367574a3a5cb5abe/original/1-AFN-Closing-the-Infrastructure-Gap-by-2030-National-Cost-Estimate-English-report-1.pdf
https://www.canada.ca/content/dam/oag-bvg/2021-2024-reports/documents/parl_oag_2024_03_02_e.pdf
https://www.canada.ca/content/dam/oag-bvg/2021-2024-reports/documents/parl_oag_2024_03_02_e.pdf
https://afn.bynder.com/m/367574a3a5cb5abe/original/1-AFN-Closing-the-Infrastructure-Gap-by-2030-National-Cost-Estimate-English-report-1.pdf
https://afn.bynder.com/m/367574a3a5cb5abe/original/1-AFN-Closing-the-Infrastructure-Gap-by-2030-National-Cost-Estimate-English-report-1.pdf
https://afn.bynder.com/asset/a2c5d806-e9f8-4a88-8731-aeb00f685339/Closing-the-infrastructure-gap-2026-brief-update.docx
https://afn.bynder.com/asset/a2c5d806-e9f8-4a88-8731-aeb00f685339/Closing-the-infrastructure-gap-2026-brief-update.docx


   
 

 
 

population growth, and the decay of assets across the country left without proper funding 
for operations and maintenance.  

A fully resourced commitment to closing the First Nations infrastructure gap could itself 
constitute one of the largest construction projects in Canadian history. This is why the 
AFN has described closing the gap as a project of national importance since the 
introduction of Bill C-5, One Canadian Economy: An Act to enact the Free Trade and 
Labour Mobility in Canada Act and the Building Canada Act. The social and economic 
benefit of closing the First Nations infrastructure gap would be as profound for First 
Nations, as nation building projects are perceived to be by Canada with its designated 
projects. The AFN’s 2026 updated CTIG report estimates $1.82 in economic output for 
each dollar invested.8 Contribution to employment effects across construction, 
manufacturing, and services would benefit not just First Nations, but non-First Nations 
businesses as well.   

 

 

 
8 Assembly of First Nations. (2026). 2026 update: Closing the infrastructure gap. 
https://afn.bynder.com/asset/a2c5d806-e9f8-4a88-8731-aeb00f685339/Closing-the-infrastructure-gap-
2026-brief-update.docx   
 

https://afn.bynder.com/asset/a2c5d806-e9f8-4a88-8731-aeb00f685339/Closing-the-infrastructure-gap-2026-brief-update.docx
https://afn.bynder.com/asset/a2c5d806-e9f8-4a88-8731-aeb00f685339/Closing-the-infrastructure-gap-2026-brief-update.docx


   
 

 

Annex 2 - Fiscal Instruments and First Nations Financial Institutions 
 
SOVEREIGN WEALTH FUND ECOSYSTEM 

Community trusts, tribal council partnerships, and regional funds, such as Fisher River 
Cree Nation Community Trust, Nikutik LP of the North Shore Mi’kmaq Tribal Council, and 
Ontario First Nations Sovereign Wealth LP are examples of existing SWFs that operate 
at community, tribal council, and regional levels, respectively, each governed by their own 
mandates.1 These funds form an emerging ecosystem of institutions that are First 
Nations-led and governed under their own structures and mandates. The ecosystem this 
paper refers to is the set of First Nations owned investment vehicles, called Sovereign 
Wealth Funds (SWF), now operating at community, tribal council, and regional levels, 
each governed under a mandate its owners set. It is not a structure that is proposed in 
this paper, as it already exists. A SWF is an investment fund owned by a governing 
authority and mandated to convert present-day revenues, typically from non-renewable 
resources, fiscal surpluses, or settlement capital, into a permanent, diversified pool of 
assets where returns are meant to serve current and future generations.2  

While assessing this ecosystem, it is critical to recognize that further exploration is 
required to fully address structural constraints that hold it back, and addressing them 
benefits the wider set of fiscal instruments it sits within. The National Aboriginal Trust 
Officers Association (NATOA) for example has documented that First Nations collective 
capital vehicles must organize under the trust law of their province or territory, a body of 
law built for private settlors rather than for perpetual public wealth, producing purposes 
leadership cannot alter as community plans change and investment policies advance with 
limited flexibility.3 The second is the Indian Act itself where under First Nations capital 
and revenue moneys sit in the Consolidated Revenue Fund and are expended with 
ministerial authorization.4 What the ecosystem cannot generate internally is the 

 
1 Fisher River Cree Nation. (n.d.). Trust. https://fisherriver.ca/community-trust/; North Shore Mi’kmaq 
Tribal Council. (n.d.). North Shore Mi’kmaq Tribal Council announces sovereign wealth fund, Nikutik LP. 
https://nsmtc.ca/nikutik/; Ontario First Nations Sovereign Wealth Fund. (2025). Fund overview. 
https://sovereignwealthfund.ca/fund-overview/   
2 C.D. Howe Institute. (2026). The new sovereign wealth fund: So much money, so many questions. 
https://cdhowe.org/publication/the-new-sovereign-wealth-fund-so-much-money-so-many-questions/; 
Department of Finance Canada. (2026). Canada Strong Fund: Budget supplementary framework and 
policy direction. Government of Canada; International Working Group of Sovereign Wealth Funds. (2008). 
Sovereign wealth funds: Generally accepted principles and practices (“Santiago Principles”) 
https://www.ifswf.org/sites/default/files/santiagoprinciples_0_0.pdf   
3 National Aboriginal Trust Officers Association. (2026). Sovereign wealth fund. 
https://natoa.ca/sovereign-wealth-fund/; Crowe MacKay LLP & National Aboriginal Trust Officers 
Association. (2021). Indigenous sovereign wealth: Strengthening Indigenous trust knowledge.  
https://www.crowe.com/ca/crowemackay/-/media/crowe/firms/americas/ca/crowemackay/insights/thought-
leadership/2021/crowe-mackay-and-natoa-swf-report.pdf   
4 The Yellowhead Institute. (n.d.). Indian Trust Fund. 
https://cashback.yellowheadinstitute.org/indiantrustfund/   

https://fisherriver.ca/community-trust/
https://nsmtc.ca/nikutik/
https://sovereignwealthfund.ca/fund-overview/
https://cdhowe.org/publication/the-new-sovereign-wealth-fund-so-much-money-so-many-questions/
https://www.ifswf.org/sites/default/files/santiagoprinciples_0_0.pdf
https://natoa.ca/sovereign-wealth-fund/
https://www.crowe.com/ca/crowemackay/-/media/crowe/firms/americas/ca/crowemackay/insights/thought-leadership/2021/crowe-mackay-and-natoa-swf-report.pdf
https://www.crowe.com/ca/crowemackay/-/media/crowe/firms/americas/ca/crowemackay/insights/thought-leadership/2021/crowe-mackay-and-natoa-swf-report.pdf
https://cashback.yellowheadinstitute.org/indiantrustfund/


   
 

 

component this paper explores, which is, an ongoing national revenue source that 
reaches Nations without projects. Community and regional vehicles are capitalized by 
settlement, own-source revenues, and project participation, which ultimately results in 
benefits strictly following the geography of assets. The national layer exists to correct for 
that, and it need not be a stand alone First Nations institution to do so. 

First Nations Sovereign Wealth Funds 

At the community level, the Fisher River Cree Nation Community Trust demonstrates the 
full mechanics of a sovereign wealth fund vehicle at First Nation scale. Following the 2021 
settlement of its 1896 Alienation Specific Claim for $15.1 million, compensation for Treaty 
5 lands wrongfully taken, Fisher River directed $10.5 million of the settlement into a 
purpose-built community trust rather than distributing it per capita.5 The trust is governed 
by a board of community member trustees, drawn from both on reserve and off reserve 
membership, alongside a professional corporate trustee, with independent investment 
managers operating under a formal statement of investment policy.6 Critically, the trust 
deed restricts encroachment on capital to narrow circumstances such as emergencies 
and land purchase, directors annual income to community programming, and binds future 
councils so that no single government can spend down the principal.7 This is precisely 
the mechanism, an effective insulation of capital from per capita distribution pressure, 
that any collective fund must replicate, designed by a First Nation.  

At the tribal council level, the North Shore Mi’kmaq Tribal Council and its seven Member 
Nations launched Nikutik LP in January 2025 as a sovereign wealth fund in which the 
Council and its Member Nations hold equal ownership as limited partners.8 Nikutik invests 
in clean energy and related real assets, leveraging rightsholder status to negotiate equity 
positions in projects within Mi’kma’ki. This reality includes Indigenous led wind 
development supported by more than $1billion in announced federal and provincial clean 
energy funding for New Brunswick.9 

At the regional level, the Ontario First Nations Sovereign Wealth Fund (OFNSWF) was 
established in January 2018 following two years of negotiation between the Chiefs-in-
Assembly of Ontario’s 133 First Nations and the Province.10 Through a 25-year provincial 
loan, 129 First Nations collectively acquired 14,391,012 common shares of Hydro One 

 
 
5 Fisher River Cree Nation. (n.d.). Trust. https://fisherriver.ca/community-trust/   
6 Ibid.  
7 North Shore Mi’kmaq Tribal Council. (n.d.). North Shore Mi’kmaq Tribal Council announces sovereign 
wealth fund, Nikutik LP. https://nsmtc.ca/nikutik/   
8 North Shore Mi’kmaq Tribal Council. (n.d.). North Shore Mi’kmaq Tribal Council announces sovereign 
wealth fund, Nikutik LP. https://nsmtc.ca/nikutik/   
9 Ibid. 
10 Ontario First Nations Sovereign Wealth Fund. (2025). Fund overview. 
https://sovereignwealthfund.ca/fund-overview/   

https://fisherriver.ca/community-trust/
https://nsmtc.ca/nikutik/
https://nsmtc.ca/nikutik/
https://sovereignwealthfund.ca/fund-overview/


   
 

 

Limited, representing approximately 2.4 percent of the company’s outstanding shares.11 
The OFNSWF’s performance since its inception has been substantial. Their fund 
demonstrates two things with direct relevance for a national fund: First, that First Nations 
governments are capable of collectively governing complex investment vehicles and 
second, how a debt-financed initial acquisition can generate substantial equity 
appreciation.  

The current policy environment is clear, First Nations are not waiting for government to 
create the conditions for Indigenous economic participation. First Nations are building 
those conditions from within existing constraints.  

Canada Sovereign Wealth Funds 

Prior to the announcement of the Canada Strong Fund, Canada had no single national 
sovereign wealth fund. While the Canada Pension Plan Investment Board (CPPIB) is a 
pension reserve, it is not a sovereign wealth fund in the strict sense that it's not funded 
by resource revenues, and its sole mandate is retirement security.12 The Alberta Heritage 
Savings Trust Fund is arguably the closest Canadian analogue to a resource-linked 
sovereign wealth fund, however, it has demonstrated downward progress rather than 
growth compared to Norway’s annual deposit rule.13 Alberta’s fund began in 1976 with a 
$1.5 billion endowment and a 30% resource revenue deposit commitment. It stands at 
roughly $24 billion after decades of discretionary withdrawals.14 

On April 27, 2026, Prime Minister Mark Carney announced the Canada Strong Fund, 
Canada’s first national sovereign wealth fund, seeded with $25 billion and structured as 
an arm's length Crown corporation investing in energy, critical minerals, infrastructure, 
and advanced manufacturing, with a retail window allowing Canadians to invest directly.15 
The Prime Ministers has also stated that in-order for a project to be in the national interest, 
it must also be in the interest of Indigenous Peoples. Despite this, the Canada Strong 
Fund was created with no First Nations specific architecture and no engagement with the 
Nations to develop the domestic model.  

The day after the announcement, Anishinabek Nation and Chippewas of the Thames First 
Nation issued a joint statement recording that they had seen no engagement from 

 
11 Ibid. 
12 Benefits Canada. (2007). Why the CPP is not a sovereign wealth fund. 
https://www.benefitscanada.com/news/bencan/why-the-cpp-is-not-an-swf/   
13 Alberta Heritage Savings Trust Fund. (2024). Alberta Heritage Savings Trust Fund annual report 2023-
24. https://open.alberta.ca/dataset/3675e470-646e-4f8a-86a7-c36c6f45471a/resource/7cbd8056-e8e8-
4838-bfdd-b389e8aecc75/download/tbf-alberta-heritage-savings-trust-fund-annual-report-2023-2024.pdf; 
Gedicks, A. (2021). Resource wealth, Indigenous sovereignty, and sub-national funds: A North American 
perspective. Journal of Sovereign Wealth and Public Policy, 14(2), 112-129. 
14 Ibid. 
15 Department of Finance Canada. (2026). Canada Strong Fund: Budget Supplementary Framework and 
Policy Direction. Government of Canada. 

https://www.benefitscanada.com/news/bencan/why-the-cpp-is-not-an-swf/
https://open.alberta.ca/dataset/3675e470-646e-4f8a-86a7-c36c6f45471a/resource/7cbd8056-e8e8-4838-bfdd-b389e8aecc75/download/tbf-alberta-heritage-savings-trust-fund-annual-report-2023-2024.pdf
https://open.alberta.ca/dataset/3675e470-646e-4f8a-86a7-c36c6f45471a/resource/7cbd8056-e8e8-4838-bfdd-b389e8aecc75/download/tbf-alberta-heritage-savings-trust-fund-annual-report-2023-2024.pdf


   
 

 

Canada or Ontario on the First Nations Sovereign Wealth Fund and no interest in 
partnership, despite more than a year of public work.16 Independent commentary on the 
Canada Strong Fund has drawn the same two lessons this paper draws on: that fund 
discipline must be statutory rather than aspirational and that the fund’s success will hinge 
on Indigenous economic participation. 

NATIONAL BENEFIT SHARING FRAMEWORK 

The National Benefit Sharing Framework is proposed to situate this ecosystem within the 
context of Canada’s major projects agenda and the Canada Strong Fund, establishing a 
policy framework to guide how benefits from development on First Nations territories flow 
to First Nations financial institutions.  

This Framework sits within a broader set of fiscal instruments supporting different 
outcomes. Impact Benefit Agreements represent the primary opportunity for First Nations 
to secure direct benefits from development projects, such as revenue sharing, royalties, 
procurement, training, and employment. The Indigenous Loan Guarantees Program 
facilitates equity participation by lowering borrowing costs, though it provides no direct 
funding.   

Conventional debt-financed construction is also constrained on reserve by the land tenure 
system imposed by the Indian Act, which limits the security conventional lenders rely on.17 
The result is a deficit that neither programs or private credit will close on their own.18  

For First Nations whose territories host or neighbor a designated project, impact benefit 
agreements can be negotiated directly between Nations and proponents on confidential 
terms set by the parties. According to the First Nations Major Projects Coalition (FNMPC), 
where values and interests align, equity participation is expanding. FNMPC currently 
supports 144 member Nations in examining ownership positions, and federal Budget 
2025 committed to additional opportunities for Indigenous economic participation in fast 
tracked projects (that are support by the Major Projects Office and its Indigenous Advisory 
Council).19  

Royalties and revenue sharing agreements can directly support the governance capacity 
of partnering First Nations and Indigenous loan guarantee programs, both federal and 

 
16 Anishnabek. “First Nations must lead and govern investment of capital in projects on their lands.” 
https://anishinabek.ca/2026/04/28/first-nations-must-lead-and-govern-investment-of-capital-in-projects-
on-their-lands/ 
17 Canadian Indigenous Investment Forum. (2026). Anchor report: Senior debt in Indigenous 
infrastructure: How projects achieve investment-grade credit structures. 
https://canadianindigenousinvestmentforum.org/anchor-report/senior-debt-in-indigenous-infrastructure-
how-projects-achieve-investment-grade-credit-structures   
18 Ibid 
19 First Nations Major Projects Coalition. (n.d.). https://fnmpc.ca/; Torys LLP. (2026). Indigenous equity 
participation and major project success in Canada. https://www.torys.com/our-latest-thinking/torys-
quarterly/q2-2026/indigenous-equity-participation-and-major-project-success-in-canada  

https://anishinabek.ca/2026/04/28/first-nations-must-lead-and-govern-investment-of-capital-in-projects-on-their-lands/
https://anishinabek.ca/2026/04/28/first-nations-must-lead-and-govern-investment-of-capital-in-projects-on-their-lands/
https://canadianindigenousinvestmentforum.org/anchor-report/senior-debt-in-indigenous-infrastructure-how-projects-achieve-investment-grade-credit-structures
https://canadianindigenousinvestmentforum.org/anchor-report/senior-debt-in-indigenous-infrastructure-how-projects-achieve-investment-grade-credit-structures
https://fnmpc.ca/
https://www.torys.com/our-latest-thinking/torys-quarterly/q2-2026/indigenous-equity-participation-and-major-project-success-in-canada
https://www.torys.com/our-latest-thinking/torys-quarterly/q2-2026/indigenous-equity-participation-and-major-project-success-in-canada


   
 

 

provincial, have also supported the growth of equity ownership opportunities. 
Procurement arrangements, access to low-rate project financing, and supply chain 
participation extend the benefit further into neighboring communities. Worker 
accommodation, camp services, logistics, and local business contracting all sit alongside 
the project itself. This position paper does not propose to replace, pool, or nationalize any 
of these potential benefits.  

EXISTING FIRST NATIONS FINANCIAL INSTITUTIONS  

Alongside the funds described above, the First Nations fiscal landscape already contains 
institutions whose existing mandates align with the functions a national layer would call 
for. For example, the First Nations Financial Management Board in certification and 
financial governance standards, the First Nations Finance Authority in pooled borrowing 
and capital market access, and the National Aboriginal Capital Corporations Association 
(NACCA) and its network of Aboriginal Financial Institutions in business lending. Whether 
and how each participates in any future arrangement is a matter for those institutions and 
their members. In addition, the design work recommended in this paper would proceed in 
dialogue with them, rather than presume to assign them roles. Table 1 further outlines 
various existing fiscal tools. 

Table 1: Fiscal Instrument Landscape 
Instrument What it Does Where it is in 

use 
AFN Position Lever 

Loan 
Guarantees 

Crown 
guarantee 
substitutes for 
collateral, 
lowering 
borrowing costs 
on a specific 
transaction  

Federal ILGP: 
$10B authority. 
20 
 
Provincial: AB, 
SK, ON, MB, BC 
– roughly $7B 
combined. 
Approximately 
26 deals, $1.8B 
deployed, about 
11% of 
combined 
authority.21 

While loan 
guarantees 
lower the cost of 
capital on 
specific 
transactions, 
they primarily 
de-risk the 
investment of 
lenders, rather 
than First 
Nations. Further, 
they only aim to 
promote equity 
participation in 
particular 
projects that 
primarily benefit 

Federal / 
PT 

 
20 Merwat, S. (2025). Nations building: Assessing Indigenous loan guarantee programs in Canada’s new 
project wave. RBC Thought Leadership. https://www.rbc.com/en/thought-leadership/indigenous/nations-
building-assessing-indigenous-loan-guarantee-programs-in-canadas-new-project-wave/ 
21 Ibid. 

https://www.rbc.com/en/thought-leadership/indigenous/nations-building-assessing-indigenous-loan-guarantee-programs-in-canadas-new-project-wave/
https://www.rbc.com/en/thought-leadership/indigenous/nations-building-assessing-indigenous-loan-guarantee-programs-in-canadas-new-project-wave/


   
 

 

the non-First 
Nations and do 
nothing to 
directly better 
conditions on 
reserve.   

Equity and 
ownership 

Ownership 
positions in 
specific 
projects, 
generating own-
source revenue 

Recent 
transactions 
include Williams 
Treaties First 
Nations LP in the 
Darlington New 
Nuclear Project 
(federal-Ontario 
50/50 guarantee) 
and 36-38 BC 
First Nations in 
Enbridge 
Westcoast 
pipeline 
system.22 
 

Strengthen 
access to capital 
and transaction 
capacity. 
Participation is 
each Nation’s 
decision and 
carries only what 
that Nation’s 
agreement says.  

Federal / 
PT / 
proponent 

Impact 
benefit 
agreements 

Negotiated 
returns from a 
project on or 
near a Nation’s 
territory 

Nation-by-nation, 
confidential 
terms set by the 
parties.23 

Fully recognized 
and untouched 
by this paper. 
The NBSF exists 
for the 
circumstances 
IBAs do not 
reach. Nations 
without a nearby 
project, and 
Nations that will 
not sign 
because signing 
could be read as 
consent.  

Nation / 
proponent 

 
22 Department of Finance Canada. (2026, June 23). Government announces largest Indigenous loan 
guarantee in Canadian history to support Darlington New Nuclear Project. Government of Canada. 
https://www.canada.ca/en/department-finance/news/2026/06/government-announces-largest-indigenous-
loan-guarantee-in-canadian-history-to-support-darlington-new-nuclear-project.html  
23 Baird, K., Buse, C. G., Hanna, K., Krehbiel, R., & Ogen, K. (2023). Benefit agreements: A wayfinding 
guide. First Nations Natural Gas Alliance. https://fnnga.com/benefit-agreements/  
 

https://www.canada.ca/en/department-finance/news/2026/06/government-announces-largest-indigenous-loan-guarantee-in-canadian-history-to-support-darlington-new-nuclear-project.html
https://www.canada.ca/en/department-finance/news/2026/06/government-announces-largest-indigenous-loan-guarantee-in-canadian-history-to-support-darlington-new-nuclear-project.html
https://fnnga.com/benefit-agreements/


   
 

 

Procurement Contracting 
targets, set-
asides, and 
supply chain 
participation 

Federal 5% 
Indigenous 
procurement 
target. Provincial 
and proponent 
programs. 
Supply chain 
participation 
around project 
sites.24 

Pair targets with 
business 
development 
and workforce 
investment. 
Unmet targets 
are a capacity 
signal, not a 
demand signal. 
Consistent 
Indigenous 
business 
definitions are 
needed to 
prevent false 
claims of 
Indigeneity. 

Federal / 
PT / 
proponent  

Resource 
revenue 
sharing 

Shares 
provincial 
resource 
revenues with 
First Nations in 
the jurisdiction 

Present in some 
provinces, 
absent in other. 
On the prairies, 
bound up with 
the Natural 
Resources 
Transfer 
Agreements, 
now under 
constitutional 
challenge.25 

Pursue in every 
jurisdiction. Align 
existing 
arrangements 
with the National 
Benefits Sharing 
Framework so 
its application is 
national in 
practice. 
Connected to 
discussions on 
NRTA review.  

PT 

Trusts Established 
with funds 
obtained from 
claims 

 Structure of 
trusts can be 
restrictive, 
preventing 
nations to use 
funds 

Nation 

Project 
financing and 
the FNFMA 
institutions 

Converts stable 
revenue 
streams into 

FN Finance 
Authority: 193 
borrowing 
members, more 

Structure any 
ongoing benefit 
stream so 
Nations can 

Federal / 
FN 
institutions 

 
24 Indigenous Services Canada. (2025). Mandatory minimum 5% Indigenous procurement target. 
Government of Canada. https://www.sac-isc.gc.ca/eng/1691786841904/1691786863431  
25 Assembly of First Nations. (2025, May 12). Bulletin Assembly of First Nations (AFN) calls for review of 
Natural Resource Transfer Agreements (NRTA) in letter to Prime Minister Carney. https://afn.ca/all-
news/bulletins/assembly-of-first-nations-afn-bulletin-assembly-of-first-nations-afn-calls-for-review-of-
natural-resource-transfer-agreements-nrta-in-letter-to-prime-minister-carney/ 

https://www.sac-isc.gc.ca/eng/1691786841904/1691786863431


   
 

 

investment 
grade capital 

than $4B in 
financing since 
founding. 
Sustainable 
bond issuance 
attracting global 
institutional 
investors.26  

leverage it 
through these 
institutions 
where they 
choose. 
Advance the 
FNFMA 
amendments 
enabling special 
purpose vehicles 
to borrow 
through the 
FNFA. 

Own-source 
revenue 
arrangements 
and fiscal 
relationship 
reform 

Adequacy, 
predictability, 
and jurisdiction 
over First 
Nations 
government 
finance 

Ongoing bilateral 
and multilateral 
negotiations. 
Core 
governance 
capacity remains 
under 
resourced.27 

Proceeds on its 
own track. 
Nothing in this 
paper 
substitutes for it, 
and no 
instrument here 
reduces Crown 
transfer 
obligations.  

Federal 

First Nations 
sovereign 
wealth funds 

First Nations 
owned vehicles 
holding and 
deploying 
capital across 
generations 

Community 
(Fisher River 
Cree Nation 
Community 
Trust), tribal 
council (Nikutik 
LP, Norh Shore 
Mi’kmaq Tribal 
Council and 
seven Member 
Nations), 
regional (Ontario 
First Nations 
Sovereign 

Support through 
removal of 
Indian Act 
moneys barriers. 
Participation is 
optional at every 
level; no 
Nation’s 
settlement or 
own-source 
capital forms 
part of anything 
proposed in this 
paper.  

Federal / 
FN 

 
26 Crown-Indigenous Relations and Northern Affairs Canada. (2025, December 3). First Nations Finance 
Authority surpasses $4 billion in financing since its founding. Government of Canada. 
https://www.canada.ca/en/crown-indigenous-relations-northern-affairs/news/2025/12/first-nations-finance-
authority-surpasses-4-billion-in-loans-since-its-founding.html 
27 Indigenous Services Canada. (2026). Auditor General of Canada’s report: New fiscal initiatives with 
First Nations. Government of Canada. https://www.canada.ca/en/indigenous-services-
canada/news/2026/05/auditor-general-of-canadas-report-new-fiscal-initiatives-with-first-nations.html 



   
 

 

Wealth LP, 129 
First Nations).28 

National 
Benefits 
Sharing 
Framework   
(proposed) 

Not an 
instrument but 
the framework 
governing them. 
Sets the rules 
by which a 
share of 
national interest 
project 
revenues is 
contributed and 
allocated. Does 
not itself hold or 
deploy capital. 

Committed 
federally in 
Budget 2022, led 
by NRCan, 
currently scoped 
to natural 
resource 
projects.29 AFN 
resolution 
72/2023 
mandates a First 
Nations-specific 
chapter 

Complete the 
First Nations 
chapter and 
extend 
application from 
natural resource 
projects to all 
projects of 
national interest. 
PT participation 
and alignment of 
existing revenue 
sharing 
arrangements. 

Federal / 
PT 

First Nations 
component of 
the Canada 
Strong Fund  
(proposed) 

The vehicle the 
NBSF feeds. 
Receives 
contributions 
under the NBSF 
and deploys 
them against 
First Nations 
infrastructure. 

Not yet 
established. The 
Canada Strong 
Fund was 
announced April 
27, 2026, with 
$25B and a retail 
window, without 
First Nations 
specific 
architecture.30 

Establish a 
dedicated 
component with 
a First Nations 
infrastructure 
mandate that 
supplements 
rather than 
replaces 
program 
funding, 
reaching Nations 
regardless of 
proximity to any 
project, with 
First Nations 
representation in 
governance 

Federal 

 

 
28 Fisher River Cree Nation. (n.d.). Trust. https://fisherriver.ca/community-trust/; North Shore Mi’kmaq 
Tribal Council. (n.d.). North Shore Mi’kmaq Tribal Council announces sovereign wealth fund, Nikutik LP. 
https://nsmtc.ca/nikutik/; Ontario First Nations Sovereign Wealth Fund. (2025). Fund overview. 
https://sovereignwealthfund.ca/fund-overview/ 
29 International Energy Agency. (2025, November 2). Canada's Federal Budget 2022. IEA Policies 
Database. https://www.iea.org/policies/25159-canadas-federal-budget-2022  
30 Department of Finance Canada. (2026). Canada Strong Fund: Budget supplementary framework and 
policy direction. Government of Canada. 

https://fisherriver.ca/community-trust/
https://www.iea.org/policies/25159-canadas-federal-budget-2022


 

 

July 22, 2026 

 

Open Letter to Canada: Critical Analysis of Federal Government Proposals on 

Accelerating Federal Approval Processes for Major Projects 

Attn: The Honourable Dominic LeBlanc, P.C., K.C., M.P. and The Honourable Steven 

MacKinnon, P.C., M.P. 

I. INTRODUCTION 

The Assembly of First Nations (“AFN”) is the national advocacy organization representing First 

Nations peoples in Canada. The AFN advances First Nations Inherent and Treaty Rights through 

policy development, public education, and the co-development of legislation to build First Nations 

capacity. 

Our mandate is rooted in the recognition that First Nations possess inherent rights of self-

determination and self-government, as affirmed by Article 3 of the United Nations Declaration on 

the Rights of Indigenous Peoples (“UNDRIP”) and recognized domestically through the United 

Nations Declaration on the Rights of Indigenous Peoples Act, SC 2021, c 14 (“UNDRIPA”). The 

AFN writes in its capacity as a representative institution of First Nations peoples, consistent with 

the participatory rights affirmed in Article 18 of UNDRIP. 

This letter constitutes the AFN’s formal response to the correspondence dated May 8, 2026, from 

the Honourable Dominic LeBlanc and the Honourable Steven MacKinnon, inviting the AFN to 

participate in engagement on proposed legislative, regulatory, and policy reforms to “strengthen 

regulatory and supply chain efficiency.” 

Canada’s nine proposals, organized under the headings “Getting Major Projects Built in Canada” 

and “Strengthening One Canadian Economy through Trade and Transportation,” raise profound 

and systemic concerns regarding Canada’s commitment to upholding its constitutional, statutory, 

and international obligations to First Nations. 

The AFN states unequivocally that this letter does not constitute consent, whether free, prior, or 

informed, to any of the proposals set out in Canada’s correspondence or the accompanying 

Discussion Papers. Nor does the AFN’s participation in this engagement process satisfy, discharge, 

or diminish the Crown’s duty to consult and accommodate under section 35 of the Constitution 

Act, 1982, or the Crown’s obligation to obtain free, prior, and informed consent (“FPIC”) as 

required by Articles 19 and 32 of UNDRIP and section 5 of UNDRIPA. 

Additionally, without further details as how Canada intends to implement each of its proposals, 

the AFN is necessarily limited to providing high-level critiques and feedback and suggestions until 



 

 

such time that Canada provides detailed information on its proposed legislative amendments to 

implement the proposals.  

These proposals have significant implications for newly enacted or pending legislation intended 

to protect First Nations, including Bill C-37, the First Nations Clean Water Act. Section 8 of the 

First Nations Clean Water Act currently provides that key environmental statutes, including the 

Fisheries Act, the Canadian Navigable Waters Act, the Migratory Birds Convention Act, 1994, the 

Canada Marine Act, the Canadian Environmental Protection Act, 1999, the Canada Shipping Act, 

2001, and the Species at Risk Act, prevail over First Nation laws to the extent of any conflict. 

Section 29 of that Act requires the Minister to consult and cooperate with First Nation governing 

bodies to ensure that First Nation laws protect the environment as much as or more than these 

federal environmental statutes. The weakening of Canada’s environmental regulatory framework 

through the current proposals would undermine these legislated safeguards. Further, the First 

Nations Clean Water Act recognizes the fundamental importance of protecting source water to 

manage drinking water in the long term. The proposed changes to Canada’s environmental 

legislation directly threaten First Nations’ waters and source waters, contradicting the 

commitments Parliament has made to ensure safe drinking water for First Nations communities. 

For clarity, in raising the concerns set out below, the AFN opposes Canada’s proposals to the 

extent they weaken environmental protections, compress review timelines, limit meaningful 

consultation, or fail to uphold the standard of FPIC. These concerns are raised without prejudice, 

and the identification of specific concerns, deficiencies or potential amendments must not be 

misconstrued by Canada as acceptance of, or consent to, the proposals or any part of them.  

The recommendations below are in alignment with the resolutions passed by the AFN at its Annual 

General Assembly in Ottawa on July 14-26, 2026, Resolutions 7/2026, Protecting First Nations’ 

Rights in Response to Federal Major Project Fast Tracking and Pipeline Expansion Initiatives 

and 8/2026, Protecting Free, Prior and Informed Consent in Federal Major Projects and 

Regulatory Reform. Those resolutions state that the First Nations-in-Assembly oppose any federal 

legislative, policy or regulatory reforms that would weaken environmental protections, undermine 

oversight, limit meaningful consultation, compress review timelines, or circumvent First Nations’ 

FPIC in relation to major projects and regulatory streamlining. The resolutions direct the AFN to 

advocate that any such reforms not diminish, constrain, reinterpret, or override the ability of First 

Nations to exercise FPIC through their own governance systems, legal orders, laws, customs, and 

decision-making processes. The resolutions also direct the AFN to seek greater transparency about 

the proposed changes and additional resources, time, and technical support to fully participate in 

any future legislative, regulatory or policy changes.  

This letter sets forth the AFN’s substantive concerns, legal analysis, and calls to action arising 

from rigorous evaluation of these proposals, and reflects the AFN’s firm opposition, consistent 

with these resolutions, to any measure that would diminish First Nations’ rights, title, or the 

standard of FPIC. 

This letter is organized as follows. Part II.A addresses the engagement process. Part II.B responds 

to the six major project proposals set out under “Getting Major Projects Built in Canada.” Part II.C 

responds to the three supply chain proposals set out under “Strengthening One Canadian Economy 



 

 

through Trade and Transportation.” Part III sets out the AFN’s non-negotiable and overarching 

calls to action. 

II. SUBSTANTIVE RESPONSE TO CANADA’S PROPOSALS 

A. The Engagement Process 

As a preliminary matter, the AFN must address the engagement process itself, which raises 

independent and serious concerns. Canada initially provided approximately 30 days, from May 8 

to June 7, 2026, for written submissions on sweeping legislative proposals that would 

fundamentally restructure the regulatory regime governing major projects across Canada. 

Following extensive feedback and criticism from First Nations of that timeframe, Canada extended 

the deadline for written submissions until July 22, 2026. 

The revised timeline remains wholly inadequate given the breadth of changes proposed and their 

potential for the proposals to significantly impact the rights of First Nations in a manner that is 

inconsistent with their inherent jurisdiction, their constitutionally protected rights and the need to 

secure FPIC from First Nations. It is both notable and problematic that the short extension that 

was provided did not include the option for material or meaningful dialogue with the Crown about 

the proposed changes. This approach is not sufficient to secure FPIC from First Nations. 

The Discussion Paper itself acknowledges that “Canada will be moving quickly to introduce 

legislation following the engagement period.” This statement reveals a predetermined legislative 

timeline that treats engagement as a procedural formality rather than the genuine, iterative process 

of dialogue that FPIC demands. 

Concerns about inadequate consultation are not new. In 2025, the AFN raised serious concerns 

regarding the truncated and inadequate consultation process for Bill C-5, the One Canadian 

Economy Act (enacted as the Building Canada Act), noting that First Nations were given only 

seven days to respond to an outline of the bill without being provided the full text in advance. 

Article 19 of UNDRIP requires Canada to “consult and cooperate in good faith with the indigenous 

peoples concerned through their own representative institutions in order to obtain their free, prior 

and informed consent before adopting and implementing legislative or administrative measures 

that may affect them.” Canada’s own Principles Respecting Canada of Canada’s Relationship 

with Indigenous Peoples (2018) (collectively, the “Principles” and each, a “Principle”) provide 

under Principle 6 that Canada recognizes that meaningful engagement with Indigenous Peoples 

aims to secure their free, prior, and informed consent when Canada proposes to take actions which 

impact them and their rights.  

The feedback period, with pre-drafted proposals presented on a take-it-or-leave-it basis, does not 

constitute the co-development that FPIC demands. It is wholly inadequate for First Nations to 

conduct the internal governance processes, community consultations, and independent technical 

analyses required to provide informed feedback on proposals of this magnitude. First Nations were 

not invited to participate in the drafting of these proposals, and no co-development process was 

established prior to their release. 



 

 

The AFN calls upon Canada to provide an additional extension of the engagement period of no 

fewer than 180 days, to establish a genuine co-development process in which First Nations 

participate as partners in drafting any resulting legislation, and to confirm that no legislation will 

be introduced until FPIC has been obtained. 

B. The Six Major Project Proposals 

(a) Proposal 1: Federal Review and Decision-Making in No More Than One 

Year 

Overview of Proposal  

Canada proposes legislative changes to ensure that federal impact assessments and permit reviews 

occur concurrently, with the entirety of the federal government’s review and decision-making 

timeline taking no more than one year. 

Issues Concerning a Timeline Approach to Project Approvals 

The AFN asserts that this rigid one-year timeline is fundamentally incompatible with Canada’s 

obligations under UNDRIP, the Constitution Act, 1982, and established Supreme Court of Canada 

jurisprudence. 

Article 19 of UNDRIP requires FPIC before the adoption and implementation of legislative or 

administrative measures that may affect Indigenous peoples. Article 32(2) requires States to 

“consult and cooperate in good faith with the indigenous peoples concerned through their own 

representative institutions in order to obtain their free and informed consent prior to the approval 

of any project affecting their lands or territories and other resources, particularly in connection 

with the development, utilization or exploitation of mineral, water or other resources.” The FPIC 

standard contemplates an iterative process of genuine dialogue, not an administratively constrained 

exercise subordinated to investor certainty. 

Canada’s own Principle 3 requires the Crown to act with “honour, integrity, good faith, and 

fairness” in all dealings with First Nation peoples. However, a timeline-driven process principally 

designed to attract investment subordinates the honour of the Crown to commercial imperatives.   

Principle 6 commits Canada to securing FPIC when actions impact First Nation rights. The AFN 

notes that Canada’s existing compressed timeline of two years for this decision process has also 

been met with significant criticism by First Nations due to consultation concerns.  

As such, the proposal to further reduce the timeline to one year is unacceptable and untenable and 

will give rise to questions about the legitimacy of approvals made without Canada appropriately 

discharging its obligations to First Nations peoples. 

The Duty to Consult and Accommodate and How it is Affected by This Proposal  

The decision in Haida Nation v British Columbia (Minister of Forests), 2004 SCC 73 (“Haida”), 

establishes that the duty to consult and accommodate exists on a spectrum proportionate to the 

strength of the claim and the seriousness of the potential adverse impact. Deep consultation at the 



 

 

high end of this spectrum, which applies to projects that could significantly affect established rights 

or title, requires extended timelines, multiple rounds of engagement, commissioned studies by 

First Nation knowledge holders, and iterative accommodation. A legislated one-year cap creates 

de facto pressure to truncate consultations or to shift meaningful engagement to periods where it 

may lack legal enforceability. 

The AFN emphasizes that Haida establishes the threshold and minimum content of the Crown’s 

obligations. It is the floor, not the ceiling, of what reconciliation requires. The Supreme Court of 

Canada in Mikisew Cree First Nation v Canada (Minister of Canadian Heritage), 2005 SCC 69 

(“Mikisew”), confirms that even decisions of apparently general application can trigger the duty 

to consult and accommodate where they may adversely affect Aboriginal or Treaty rights, and 

operationalizes the Haida framework at the level of specific Crown decisions. These authorities 

must be read together with the higher FPIC standard set out below, rather than treating the duty to 

consult and accommodate as the outer limit of the Crown’s obligations. 

Under the Impact Assessment Act, SC 2019, c 28, s 1. (the “IAA”), and the Canadian Energy 

Regulator Act (the “CERA”), and in relation to authorizations under the fish and fish habitat 

protection provisions of the Fisheries Act, Indigenous knowledge must be considered in project 

reviews and regulatory decisions. Concerningly, even these requirements may now be 

discretionary given the new powers held by the Minister under the Building Canada Act, 

compounding the concerns about these new proposals.  

The meaningful consideration of Indigenous knowledge is not an exercise that can be 

administratively compressed. Indigenous knowledge is held by particular knowledge holders, is 

frequently seasonal or place-specific, and can only be gathered and verified through community-

governed processes that operate on their own timelines rather than on a regulatory clock.  The 

collection and use of that knowledge is also subject to Indigenous data sovereignty, including the 

First Nations principles of Ownership, Control, Access, and Possession, which require that 

knowledge be shared on the community’s terms and not be repurposed across decisions without 

consent. A rigid one-year decision window therefore risks reducing the statutory obligation to 

“consider” Indigenous knowledge to a procedural formality, gathered too quickly to be properly 

understood, weighed, or accommodated.  

Further, a compressed one-year window in which to consult with First Nations and consider 

Indigenous knowledge disregards First Nations jurisdiction and decision-making over their own 

territories. First Nations, who hold constitutionally protected rights, should have a greater role in 

making decisions about, and regulating, projects within their territories according to their own 

processes and institutions, rather than being confined to participation within Crown-designed 

regulatory systems. Several First Nations across Canada have already begun to conduct their own 

environmental and impact assessments pursuant to their own laws and governance processes. 

Canada’s proposed amendments to the regulatory framework in Canada should strengthen and 

enhance Indigenous-led assessment and regulation, not further diminish and restrict Indigenous 

jurisdiction. First Nations must be the ones who interpret and speak to what their knowledge means 

and how it should inform decisions affecting their lands, waters, and resources. 

 



 

 

This concern is compounded by Canada’s broader streamlining proposals (discussed below), 

which would weaken the very statutory mechanisms through which Indigenous knowledge is 

currently recognized. Taken together, a one-year cap layered over a consolidated and weakened 

review framework is difficult to reconcile with the honour of the Crown and the commitment to 

securing FPIC in Principles 3 and 6 of Canada’s own Principles. Where the strength of the claim 

is high and the potential impacts are serious, the deep end of the Haida spectrum (and the genuine 

engagement with Indigenous knowledge that it demands) cannot be subordinated to a fixed 

timeline tailored to investor certainty. The duty to consult and accommodate, and the consideration 

of Indigenous knowledge that accompanies it, must drive the timeline. 

In addition, the proposal for a one-year decision-making process makes no mention of increased 

capacity funding for First Nations to account for the compressed timeline of having to review, 

respond to, and participate in numerous project proposals within a one-year period. Without a 

commitment from Canada to make significant capacity funding available for First Nations to 

facilitate the shortened timeline for project reviews, this proposal will only serve to increase 

bottlenecks within the project review and approval processes. First Nations require sufficient 

expertise and resources to have meaningful participation in consultations, and funding is essential 

to ensure a fair and balanced consultation process and a level playing field. In Saugeen First Nation 

v. Ontario (MNRF), 2017 ONSC 3456, the Ontario Divisional Court held that “[t]o have 

meaningful participation in consultations, a First Nation must have sufficient expertise and 

resources.” The Court cited Platinex Inc. v. Kitchenuhmaykoosib Inninuwug First Nation, 2007 

CanLII 20790 (ON SC), for the proposition that “[t]he issue of appropriate funding is essential to 

a fair and balanced consultation process, to ensure a ‘level playing field’.” Critics of provincial 

single-window models have observed that compressing reviews into a rigid one-year federal 

timeline without significantly increasing community-level capacity funding will likely worsen 

bottlenecks, rather than alleviate them. 

Regulatory Review Process Must Integrate Consideration of Indigenous Knowledge 

One of the primary ways that Indigenous knowledge, and the concerns and potential impacts on 

First Nations rights, are communicated to the Crown, regulatory bodies, and proponents is through 

the collection of Traditional Land and Resource Use ("TLRU") information, which is often 

presented in the form of TLRU Studies ("TLRUS"). TLRUS inform proponents, the Crown, and 

regulatory bodies on how First Nations have historically and presently exercised their rights in 

areas of proposed project development, so that any decision to approve such projects is informed 

by a clear understanding of the potential direct and cumulative impacts that the projects may pose. 

This TLRU information is critical for ensuring that regulatory processes consider the unique 

impacts to First Nations rights. It is used to inform decision-makers as to whether projects are in 

the public interest, and what constitutes appropriate mitigation and offsetting measures. 

The timeframes for the approval of major projects must allow adequate time to conduct TLRUS, 

which are critical to inform any decision to approve major projects. In the absence of robust 

TLRUS information being integrated into such decisions, decisions on whether to approve a 

project will not be grounded in the necessary understanding of impacts to First Nations rights. 

Where decisions to approve a project are not informed by critical TLRU information, a project 

may proceed in a way that does not appropriately avoid or mitigate the direct and cumulative 

impacts of that project on First Nations' rights. The effective result will be to undermine the 



 

 

meaningful participation of First Nations in such regulatory processes and to create regulatory 

uncertainty that will invariably delay the project approvals that Canada is advancing and that 

industry is supporting through the proposals. Such efforts to streamline engagement and 

consultation with First Nations without earning the acceptance and consent of First Nations will 

be contrary to the important objective of building goodwill, and will more likely result in delay, 

not efficiencies. Canada must reconsider this approach. 

It is also notable that the problematic proposals to streamline review processes for major projects 

do not acknowledge that doing so would pose an unacceptable burden upon the human and 

financial resources of First Nations and their governments. In advancing proposals for streamlined 

review processes, the proposals do nothing to alleviate this burden. 

Impact Assessments and Permit Reviews 

The proposal to have federal impact assessments and permit reviews proceed concurrently is 

problematic. 

Under the IAA, the Minister's decision statement is considered to be part of the permit that is issued. 

Decision statements themselves are to be informed by impact assessments. 

Canada proposes that the permit review process would happen concurrently with impact 

assessments. The proposal is unclear as to how the process set out under the IAA will be reconciled. 

For instance, if decision statements (which are to be informed first by impact assessments) are to 

form part of the permit, how can the permit review process occur prior to the completion of an 

impact assessment? 

The proposal suggests that Canada is of the view that permit reviews do not require information 

from impact assessments. However, there cannot be a proper review of a permit without 

consideration of adequate conditions informed by impact assessments, which carry the impacted 

First Nations' perspectives, concerns, and Indigenous knowledge that form part of meaningful 

consultation. 

This proposal is unlikely to yield an outcome that would streamline project approvals in a 

sustainable manner. Resources directed to conducting early permit reviews will be wasted, as the 

issuance of permits must be guided by the information obtained through impact assessments. 

Should permit approvals be granted without the proper conditions attached, as informed by impact 

assessments and decision statements, the risk becomes the completion of projects that create 

substantial and irreparable harm to the environment. 

(b) Proposal 2: One Crown Consultation Process (Crown Consultation Hub) 

Overview of Proposal 

Canada proposes creating a Crown Consultation Hub within the Impact Assessment Agency of 

Canada to ensure that each Indigenous group affected by a major project goes through “one clear 

and coordinated consultation process for each project.” The AFN identifies four fundamental 

concerns with this proposal. 



 

 

Four Fundamental Concerns with the Proposal 

First, Article 18 of UNDRIP affirms “the right [of Indigenous peoples] to participate in decision-

making in matters which would affect their rights, through representatives chosen by themselves 

in accordance with their own procedures, as well as to maintain and develop their own indigenous 

decision-making institutions.” Article 19 further requires that consultation occur “through their 

own representative institutions.” A centralized Crown Consultation Hub designed to consolidate 

engagement processes raises profound concerns about the Crown dictating the form, timing, and 

structure of consultation rather than respecting First Nation governance systems and decision-

making procedures. The unilateral determination by the Crown of what constitutes “one process” 

per community per project may not align with how First Nations organize their governance, 

exercise jurisdiction over their territories, or make collective decisions. 

Second, Canada’s assertion that the Hub will “ensure free, prior and informed consent from 

Indigenous Peoples” constitutes a fundamental mischaracterization of FPIC. FPIC is not an 

administrative outcome that the Crown can “ensure” through its own institutional design. It is the 

autonomous exercise of First Nations’ collective will, arrived at through their own governance 

processes, free from external pressure or coercion. Purporting to “ensure” consent through a 

Crown-administered mechanism may itself impose structural pressures that undermine the “free” 

element of consent. 

Third, consolidating consultation into a single bureaucratic entity risks distancing the consultation 

process from the actual decision-makers within relevant federal departments who hold the 

statutory authority to grant or deny permits. This creates a structural disconnect between the 

consultation record and the ultimate decision. The duty to consult and accommodate is owed by 

the Crown to individual rights-holding groups, and each First Nation with potentially affected 

rights is entitled to consultation proportionate to its particular circumstances. A centralized hub 

risks a “one-size-fits-all” approach that fails to account for the diversity of rights, claims, and 

governance structures across the hundreds of First Nations in Canada. Ultimately, the 

constitutional question remains whether regulatory processes produce meaningful two-way 

dialogue, adequate accommodation, and a decision-maker that is genuinely prepared to modify 

conclusions, conditions, or approvals in light of what each unique First Nations communicates. A 

centralized hub risks flattening that process and adopting a pan-Indigenous approach to 

consultation and accommodation. 

Fourth, Canada’s own Principle 1 requires that relations be based on the recognition and 

implementation of the right to self-determination and self-government. Principle 4 recognizes 

Indigenous self-government as part of Canada’s evolving system of cooperative federalism and 

calls for processes that “recognize Indigenous peoples as foundational to Canada’s constitutional 

framework.” A Crown-designed, Crown-administered consultation hub is fundamentally an 

exercise in Crown administrative efficiency, not an exercise in partnership or co-governance.  

This concern is particularly acute because the CER already contains regulator-specific First Nation 

engagement mechanisms. A Crown Consultation Hub must not replace, dilute, or bypass those 

mechanisms. It should strengthen and increase the standard of consultation, not weaken it. If a 

Crown Consultation Hub is pursued, it must be co-designed with First Nations, governed by clear 

statutory obligations, and required to respect First Nations’ laws, protocols, governance structures, 



 

 

and timelines, particularly those that are expressions of First Nations jurisdiction and decision-

making. 

Alberta’s Aboriginal Consultation Office 

The proposal of a central Crown Consultation Hub bears resemblance to Alberta’s Aboriginal 

Consultation Office (the “ACO”), which was established to manage the consultation process for 

the Crown and to bring consultation matters under one Ministry, rather than several. The ACO 

informs the Alberta Energy Regulator (the “AER”) on the adequacy of consultation, where the 

AER then becomes the relevant decision maker in respect of project approval. The ACO operates 

through standardized stages of consultation: pre-consultation assessment, information sharing, 

exploring concerns, verifying the record of consultation, and determining consultation adequacy. 

The ACO has been widely criticized in its ability to effectively operate as a central consultation 

hub. The ACO relies upon a standardized consultation process that fails to account for the unique 

and comprehensive nature of First Nations rights by treating the consultation process as a checklist 

of items to be completed. Meaningful consultation requires flexibility in its approach and 

implementation, as well as a consideration of, and knowledge of, First Nations perspectives. There 

cannot be one consultation process for every project that utilizes a one-size-fits-all approach. 

There is also a significant risk that the proposed Crown Consultation Hub will replicate the 

jurisdictional gaps observed in provincial single-window models. In Alberta’s framework, for 

example, the Alberta Consultation Office determines if consultation is adequate, but the Alberta 

Energy Regulator issues the licences. Because the regulator lacks jurisdiction to rule on 

constitutional consultation adequacy, and the consultation office acts strictly as an administrative 

clearinghouse, impacted First Nations are left in a legal limbo with no clear administrative avenue 

to appeal flawed consultation. AFN is concerned that the federal Crown Consultation Hub risks 

repeating this exact jurisdictional gap, leaving First Nations without meaningful recourse when 

consultation is inadequate. 

Another issue with the ACO operating as the central consultation hub includes the fact that it 

requires First Nations to engage in a consultation process on the potential adverse effects of a 

project before the hearing and evaluation process is carried out by the AER. However, the AER is 

restricted from managing consultation with First Nations because of the presence of the ACO 

operating as the central consultation hub. This means that consultation ends prior to the First 

Nations or the ACO knowing what the project conditions are that will form the project approval 

decision and whether those conditions will address the concerns raised by the First Nations. This 

creates incomplete consultation. 

Further, the proposal relies upon the Crown Consultation Hub to properly identify which First 

Nations may be impacted by a particular project. The ability of the Crown to properly identify the 

territories for which different First Nations exercise their Treaty rights has been a common critique 

of both the ACO and the British Columbia Energy Regulator. The Crown often relies upon 

inaccurate and outdated consultation maps to determine which First Nations require consultation 

on any given project. This has led to significant project delays in British Columbia and Alberta as 

First Nations are required to intervene at later stages in a project’s approval process because they 



 

 

were not initially identified as requiring consultation based on the Crown’s reliance on outdated 

and inaccurate mapping evidence. 

Presently, there is an ongoing court matter concerning a constitutional challenge by Mikisew Cree 

First Nation and Athabasca Chipewyan First Nation regarding Alberta’s ACO regime. The lawsuit 

identifies that Alberta’s consultation regime fails to uphold the Crown’s consultation duties to First 

Nations and creates obstacles to judicial review and prevents the Courts from meaningfully 

overseeing Crown consultation. As the matter is still before the Courts, the question as to whether 

the ACO is constitutional remains unclear. The questions remain for the proposed Crown 

Consultation Hub: what information will it be relying upon to determine which First Nations 

should be consulted on for a project, and through what avenues can First Nations intervene in a 

project if they were not consulted at the outset of the project review process? Without coordination 

and a joint-review process with First Nations on the establishment of an agreeable consultation 

regime, it is likely that this central Crown Consultation Hub will face the same project delays that 

are seen in British Columbia and Alberta. 

(c) Proposal 3: One Project Decision 

Overview of Proposal 

Canada proposes legislative changes allowing one federal decision document, issued by the 

Minister of Environment, Climate Change, and Nature, to include all federal decisions required 

for a project to move forward. 

Legislative Considerations 

Article 32(2) of UNDRIP requires consultation and FPIC “prior to the approval of any project 

affecting their lands or territories and other resources.” Under the current multi-permit system, 

each federal authorization represents a discrete opportunity for First Nations to raise concerns 

specific to that regulatory domain, whether fisheries, navigation, environment, or other areas, and 

to seek accommodation on each. Collapsing these authorizations into a single decision point risks 

obscuring the distinct impacts on different aspects of First Nation rights and substantially reducing 

the number of effective intervention points available to rights holders. 

This proposal is also silent on First Nations participation in the decision making and review 

processes of project approvals under the IAA. There is a real concern that Canada is purporting to 

conduct faster project approvals by taking unilateral control over the review and approval 

processes of projects under the IAA without ensuring the FPIC of First Nations is obtained.  

The AFN is further concerned that this proposal shifts the fundamental question from whether a 

project should advance to how it should advance. Once a consolidated approval has been granted, 

First Nations’ ability to meaningfully shape the project’s trajectory is effectively foreclosed. 

Principle 7 of the Principles states that any infringement of section 35 rights must meet a high 

threshold of justification, include Indigenous perspectives, and satisfy the Crown’s fiduciary 

obligations. The consolidation of decisions increases the risk that inadequate consultation on any 

one aspect of a project will taint the entire decision, potentially generating more, not fewer, legal 

challenges. 



 

 

Consideration of the Duty to Consult and Accommodate 

This proposal is also silent on First Nations participation in the decision making and review 

processes of project approvals under the IAA. There is a real concern that Canada is purporting to 

conduct faster project approvals by taking unilateral control over the review and approval 

processes of projects of the IAA without obtaining the FPIC of First Nations.  

The duty to consult and accommodate, as established in Haida and subsequent jurisprudence, 

attaches to each Crown decision that may adversely affect Aboriginal or Treaty rights. By 

consolidating multiple decisions into one, Canada may be seeking to reduce the number of 

consultative obligations it owes. While administrative consolidation may be defended on 

efficiency grounds, it must not result in a diminution of the substantive quality of consultation or 

accommodation. The Crown cannot use procedural restructuring to achieve indirectly what it 

cannot achieve directly, namely, a reduction in its constitutional duty to consult and accommodate. 

(d) Proposal 4: Single Project Authority 

Overview of Proposal 

Canada proposes assigning responsibility for certain categories of projects to single regulators: the 

Canada Energy Regulator (“CER”) for international and interprovincial pipelines, transmission 

lines, and offshore renewable energy, and the Canadian Nuclear Safety Commission for nuclear 

and uranium projects. Critically, projects overseen by the CER would no longer require a separate 

impact assessment under the IAA. For pipelines with lengthy routes, the Governor in Council 

would make a “public interest” determination “at the beginning of the decision process, before the 

CER completes its review of conditions and routing details.” 

Issues with Respect to an Early Decision on “Public Interest” 

The AFN notes that Resolution 95/2024, First Nations Leadership in Impact Assessment, calls on 

Canada, in the implementation of the IAA, to ensure the Impact Assessment Agency of Canada 

continues to have a role in assessing nuclear projects. The Impact Assessment Act, 2019 includes 

several requirements which protect First Nations rights, such as the mandatory consideration of 

Indigenous knowledge, the assessment of impacts on rights in decision-making, and regulations 

allowing First Nations governments to lead impact assessments themselves. 

The AFN asserts that this proposal is fundamentally incompatible with Article 32(2) of UNDRIP, 

which requires FPIC to be sought and obtained prior to the approval of any project affecting 

Indigenous lands. The proposal that a political “public interest” determination be made before the 

full scope of a pipeline’s impacts on First Nations lands, waters, and rights is assessed represents 

the inverse of what Article 32(2) requires: consent must precede approval, not follow it.  

The Governor in Council deciding about whether a project is in the public interest without 

adequately considering the perspectives, knowledge, and impacts of First Nations is an 

unacceptable outcome that is contrary to the laws of Canada.  

Under the current legislative structure, the Governor in Council makes its public interest decision 

only after the Commission has completed its report and recommendation. A front-end public 



 

 

interest decision by the Crown would not be in keeping with the honour of the Crown and the duty 

to consult. This approach could result in a key decision being made to support an application as a 

public interest project that would invariably impact the rights of First Nations peoples potentially 

before a proponent is in place, before the scope of such project is clearly known, and (significantly) 

before potentially affected First Nations have even been identified, funded, heard, and 

accommodated, and significantly before impacts to section 35 rights have been meaningfully 

considered and assessed.    

As this narrow approach would fail to consider the public interest in the context of the rights of 

First Nations peoples, it would introduce uncertainty and delay for such projects, and it would 

arguably be unlawful.   

Furthermore, the Supreme Court of Canada established in Haida that the duty to consult and 

accommodate arises at the strategic planning stage and deepens as the Crown moves from low-

level decisions to high-impact authorizations. A preliminary “public interest” determination that 

precedes a full regulatory review inverts this logic: the most consequential decision, whether the 

project should proceed at all, would be made before the detailed assessment that would inform the 

depth and content of the Crown’s consultation obligations. 

Additionally, Principle 6 commits Canada to securing FPIC when proposing actions that impact 

Indigenous rights and lands, and Principle 8 recognizes that Indigenous peoples must have fair and 

ongoing access to their lands, territories, and resources. A pre-emptive public interest finding made 

before conditions and routing are determined fundamentally undermines both of these 

commitments. 

Importance of Impact Assessments 

The removal of impact assessments under the IAA for CER-regulated projects eliminates a critical 

mechanism through which the environmental and rights-based impacts of major energy 

infrastructure on First Nation territories are assessed. Removing the IAA layer would not merely 

eliminate duplication; it would remove a broader and critical assessment framework directed to 

sustainability, cumulative effects, Indigenous knowledge, impacts on First Nations, adverse 

impacts on section 35 rights, and transparent public interest decision-making.  

Article 26 of UNDRIP protects Indigenous peoples’ rights to their lands, territories, and resources, 

and Article 29 protects the right to conservation of the environment and productive capacity of 

First Nation lands. Removing pipelines, transmission lines, and offshore energy from the IAA 

process without establishing an equivalent or superior mechanism within the CER framework risks 

a net regression in the protection of First Nation rights. Canada must preserve equivalent or 

stronger protections within the CERA itself, including requirements for First Nation participation, 

First Nation-led studies, cumulative and regional effects assessment, accommodation, and rights-

based decision-making. 

Further, neither the CER nor the CNSC have the same mandate or expertise to assess the impacts 

of projects on species-at-risk, freshwater and marine ecosystems, or other environmental 

considerations. This change would result in decisions that do not adequately consider the impacts, 

both direct and cumulative, of these projects on First Nations’ lands and waters. 



 

 

For First Nations, the measure of adequacy of consultation is not whether consultation was 

centrally administered, but whether the decision-making process remained open to changing its 

outcome in response to rights-based evidence and proposed accommodation. 

Comparisons with the Building Canada Act, Bill C-5, and other provincial legislation  

The legal risks of compressing consultation timelines are already materializing. First Nations in 

Ontario have commenced a constitutional challenge against Canada’s Bill C-5 (the One Economy 

Act), Ontario’s Bill 5, arguing that these fast-tracking measures represent a “clear and present 

danger” to First Nations’ self-determination and rights to ways of life on their territories. The 

challenge highlights concerns that cabinet-level approvals conducted behind closed doors, without 

parliamentary debate, and with the ability to override existing laws, conflict with UNDRIP and the 

principles of self-determination.  

Bill C-5 empowers the federal cabinet to classify certain infrastructure projects as being in the 

“national interest” and allows proponents to streamline the approval process by deeming all federal 

requirements as pre-emptively “approved” and skipping the planning phase for projects under the 

IAA. First Nations have raised concerns that these accelerated decision-making frameworks were 

introduced without adequate prior consultation, and that the narrow definition of “national interest” 

risks excluding First Nations’ perspectives and priorities. Failure to adequately consult and 

accommodate has historically led to significant litigation on past major projects in Canada, and 

without the necessary support from First Nations communities, project development may be 

delayed by court proceedings and potential community intervention. Canada’s proposal for a one-

year decision-making timeline risks inviting similar legal challenges, particularly where projects 

cross multiple First Nations’ territories or involve complex cumulative effects that cannot 

reasonably be assessed within such constrained timeframes. 

Alongside the federal and Ontario legislation, BC has also passed similar streamlining legislation 

with the Infrastructure Projects Act (Bill 15) and the Renewable Energy Projects (Streamlined 

Permitting) Act (Bill 16) that aim to streamline project approval. The BC Environmental 

Assessment Office has also released a discussion paper proposing an expedited environmental 

assessment process that would take only 20 months, compared to the 3–5 years required for a 

standard assessment. While it has not yet received royal assent, with Bill Q-5, Quebec has also 

contemplated fast-tracking legislation. The federal government has also entered “one project, one 

review” agreements with every province except Saskatchewan, which aim to eliminate 

overlapping environmental reviews of major projects and streamline assessments for major 

developments such as mines and ports. 

(e) Proposal 5: Enable Economic Zones through Regional Impact 

Assessments 

Overview of Proposal 

Canada proposes legislation to create “Federal Economic Zones” covering areas such as 

transportation corridors, telecommunications networks, energy production and transmission, and 

industrial regions. Developments within designated zones would be “pre-approved, subject to 

conditions.” 



 

 

Issues with the Proposal 

The concept of pre-approved economic zones represents a fundamental challenge to UNDRIP and 

to the constitutional duty to consult and accommodate. Article 32(1) of UNDRIP affirms 

Indigenous peoples’ right to “determine and develop priorities and strategies for the development 

or use of their lands or territories and other resources.” Article 32(2) requires FPIC on a project-

by-project basis prior to approval. By pre-approving categories of development within defined 

geographic areas, Canada effectively removes project-specific FPIC from the equation, reducing 

it to a one-time, zone-level engagement rather than the ongoing project-by-project consent that 

Article 32 contemplates. These cumulative impacts are not limited to environmental and economic 

effects; they also include cumulative social impacts on First Nations communities, including the 

disproportionate risk of violence faced by Indigenous women, girls, and 2SLGBTQQIA people as 

a result of increased development activity within their territories. Calls for Justice 13.1 and 13.2 

of the National Inquiry into Missing and Murdered Indigenous Women and Girls require that 

resource-extraction and development industries consider the safety and security of Indigenous 

women, girls, and 2SLGBTQQIA people at all stages of project planning, assessment, 

implementation, management, and monitoring, and that governments and bodies mandated to 

evaluate, approve, or monitor development projects complete gender-based socio-economic 

impact assessments, with mitigation provisions built in prior to project approval. A one-time, zone-

level consultation process cannot adequately anticipate, assess, or mitigate these compounding 

social risks across the multiple, unspecified projects that a Federal Economic Zone designation 

would enable. 

Currently, both the CER and IAA frameworks require project-specific consideration of impacts on 

First Nation rights. The proposed Federal Economic Zones will likely impact the rights of multiple 

First Nations and may include multiple projects that each have unique impacts to each Nation’s 

rights. Zone-level consultation cannot fully identify, assess, or accommodate those distinct 

impacts. This approach would be contrary to FPIC and the requirements of the duty to consult and 

accommodate. As such, this approach would surely give rise to legal challenges.   

Article 26 recognizes Indigenous peoples’ rights to lands, territories, and resources they have 

traditionally owned, occupied, or otherwise used, and Article 27 requires Canada to establish, in 

conjunction with Indigenous peoples, fair processes to recognize and adjudicate Indigenous rights 

pertaining to their lands. Pre-approval of zones could effectively pre-determine the development 

trajectory of First Nation lands without project-specific consent processes, which is particularly 

concerning given that many potential corridor and industrial zone designations would overlay 

traditional First Nation territories.  

Regional level planning and assessment is not inherently problematic. Regional collaboration 

among First Nations can enhance environmental and project assessment capacity and rigor. Where 

First Nations themselves organize regionally to develop collective principles to guide the 

assessment of projects within their territories, as the Grand Council Treaty 3 has done, such 

collaboration can strengthen First Nations’ input and jurisdiction over development in their 

territories. The AFN’s concern is not with regional collaboration led by First Nations, but with the 

top-down, Crown-designated Federal Economic Zones proposed by Canada, which would pre-

determine development outcomes without project-specific FPIC. 



 

 

The duty to consult and accommodate under section 35 is triggered by specific Crown conduct 

that may adversely affect specific Aboriginal or Treaty rights. If Canada’s position is that zone-

level consultation satisfies the Crown’s obligations for all subsequent projects within that zone, 

this would represent a significant and impermissible departure from existing jurisprudence, which 

contemplates project-specific assessment of impacts and proportionate consultation. The Supreme 

Court of Canada in Clyde River (Hamlet) v Petroleum Geo-Services Inc., 2017 SCC 40 (“Clyde 

River”), affirmed that the Crown cannot rely on a regulatory process to discharge its duty to consult 

and accommodate unless that process provides adequate consultation at the appropriate stage. This 

includes engagement at the high-level, strategic stage of project approvals.  The importance of 

assessing cumulative effects at this strategic level is underscored by the British Columbia Supreme 

Court in Yahey v British Columbia, 2021 BCSC 1287 (“Blueberry River”), in which the Court 

found that the cumulative effects of extensive, incrementally approved development had 

unjustifiably infringed Treaty rights. Pre-approving categories of development on a zone-wide 

basis, without project-specific assessment, risks precisely the kind of unassessed cumulative harm 

against which the Court in Blueberry River cautions. 

Principle 1 recognizes the right to self-determination, and Principle 4 calls for involving 

Indigenous peoples in effective decision-making. Pre-approving development within zones 

decided upon by the Governor in Council denies First Nations ongoing decision-making authority 

over activities within their territories and is inconsistent with Canada’s stated commitment to 

recognize First Nations as distinct orders of government with inherent jurisdiction over their lands. 

(f) Proposal 6: Streamlined and Efficient Regulatory Environment 

Overview of Proposal 

This proposal encompasses a broad range of amendments including narrowing activities requiring 

navigation permits, making fish habitat permits more flexible, transferring decision powers from 

the Governor in Council to Ministers, allowing early construction activities before impact 

decisions are made, authorizing the Minister of Environment, Climate Change, and Nature to 

adjust assessment conditions, authorizing the Minister of One Canadian Economy to adjust 

environmental conditions for projects of national interest, and granting the Governor in Council 

limited power to exempt specific projects from the jeopardy test for species at risk. Several 

elements of this proposal are deeply problematic from the standpoint of First Nations rights.  

Issues with the Proposal 

Early Construction 

First, allowing early construction activities before an impact decision is made directly contravenes 

Article 32(2) of UNDRIP, which requires consent prior to approval. It suggests that an impact 

assessment and subsequent approval is a foregone conclusion. Complications will arise if 

appropriate conditions are not available to address mitigation and to avoid adverse effects are not 

able to be efficiently incorporated into the project as a result of early construction. Permitting 

ground-disturbing activities before a determination of effects has been made would create 

irreversible facts on the ground that prejudice any subsequent consultation. The Supreme Court of 

Canada has consistently held that meaningful consultation must occur before irreversible decisions 



 

 

are made; allowing construction to proceed before the Crown has assessed and discharged its duty 

to consult and accommodate renders subsequent consultation an exercise in mitigating fait 

accompli rather than genuine engagement about whether and how a project should proceed.  

One key example of the risks of approving early construction prior to full assessment is the 

establishment of temporary workers’ camps and related infrastructure. The Calls to Justice 

underscore that additional safety considerations for early works are critical wherever such 

activities are permitted to proceed before project approval. If early works are authorized before an 

impact decision is made, it is unclear how the social and safety risks associated with them, 

including risks to the safety of Indigenous women, girls, and 2SLGBTQQIA people, would be 

assessed or mitigated, since the impact assessment meant to identify and address those risks has 

not yet occurred. 

The concept of approving early construction prior to full project assessment suggests that an 

impact assessment and subsequent approval is a foregone conclusion. The impact assessment 

process is generally divided into five phases: planning, impact statement, impact assessment, 

decision, and post-decision activities. The decision is not made until the fourth phase, and at that 

stage there are several options available: (1) the project is allowed to proceed; (2) the project is 

allowed to proceed with certain conditions; or (3) the project is not allowed to proceed. If 

construction activities can begin before a decision is made, it may have a chilling effect on the 

ability to impose conditions intended to reduce the risk of significant adverse effects or to deny 

the project if these significant adverse effects cannot be mitigated. These are crucial options and 

without them the impact assessment process is significantly watered down. It also guarantees 

additional litigation should additional conditions or decisions be made that result in extra costs to 

the proponent. 

This concern is not limited to full-scale construction. Early works such as clearing, access roads, 

camps, geotechnical work, water crossings, or site preparation affect lands, waters, cultural 

heritage, sacred sites, harvesting areas, and Treaty rights. No early works should proceed where 

they may affect section 35 rights, First Nation lands, waters, cultural heritage, sacred sites, 

harvesting areas, or Indigenous knowledge unless the affected First Nation has provided FPIC and 

any required statutory consent has been obtained. 

Adjustments to Environmental Conditions 

Second, empowering the Minister of One Canadian Economy to adjust environmental conditions 

for “projects of national interest” introduces a political override of environmental protections that 

often serve as the very mechanisms through which First Nations rights receive practical protection. 

This is inconsistent with the FPIC standard and creates a mechanism through which section 35 

rights could be infringed without meeting the justification standard established by the Supreme 

Court of Canada in R v Sparrow, [1990] 1 SCR 1075.  

Exemptions to the Jeopardy Test 

Third, granting the Governor in Council power to exempt projects from the jeopardy test for 

species at risk threatens biodiversity and ecosystems upon which First Nations depend for the 

exercise of their rights, including harvesting, cultural, and spiritual practices connected to those 



 

 

species. Article 29 of UNDRIP recognizes Indigenous peoples’ right to “the conservation and 

protection of the environment and the productive capacity of their lands or territories and 

resources.” Principle 7 of Canada’s Principles states that any infringement of section 35 rights 

must meet a high threshold of justification, and Principle 3 requires good faith and fairness. 

The recent Federal Court of Appeal decision in Canadian Nuclear Laboratories Ltd. v. Canada 

(Attorney General), 2026 FCA 106, confirms the importance of these environmental protections. 

In that case, involving Kebaowek First Nation as a respondent, the Court found that the Minister’s 

reasons for issuing a permit under the Species at Risk Act for a disposal facility “failed to meet the 

applicable standards of transparency, intelligibility and justification.” 

Similarly, in Kebaowek First Nation v. Canadian Nuclear Laboratories, 2025 FC 319, the Federal 

Court held that the Canadian Nuclear Safety Commission erred in determining it lacked 

jurisdiction to apply UNDRIP and UNDRIPA when assessing the duty to consult and 

accommodate. The Court found that FPIC, as articulated in Article 29(2) of UNDRIP, “requires a 

process that places a heightened emphasis on the need for a deep level of consultation and 

negotiations geared toward a mutually accepted arrangement.” The Court remitted the matter for 

reconsideration, directing that the consultation process must incorporate Indigenous laws, 

knowledge, and practices, and work towards achieving agreement. These decisions underscore that 

any regulatory changes that weaken environmental protections without adequate consultation will 

face significant legal challenge and that the proposal to exempt projects from the jeopardy test 

would further increase litigation risk and undermine the Crown’s ability to discharge its duty to 

consult. 

Species protection is also a rights issue. Many species at risk are culturally, spiritually, and 

economically important to First Nations, and adverse effects on species may impair harvesting, 

food security, cultural practices, and stewardship responsibilities. Exemptions from species 

protections should not be available where they may adversely affect First Nations’ rights unless 

affected First Nations have been fully consulted and have provided consent. 

The cumulative effect of these regulatory streamlining measures, including relaxed environmental 

standards, early construction, political override, and species-at-risk exemptions, represents a 

systemic erosion of the protective framework that gives practical effect to section 35 rights. Each 

individual relaxation of standards may appear modest in isolation, but their combined effect is a 

substantial weakening of the regulatory architecture within which the Crown currently exercises 

its duty to consult and accommodate. 

C. The Three Supply Chain Proposals 

 

As a preliminary observation, the AFN notes that the Transport Canada Discussion Paper, 

“Strengthening One Canadian Economy through Trade and Transportation,” fails to adequately 

analyze the labour market implications of its proposals for First Nations communities. The 

proposed reforms to trade corridors, port governance, and regulatory reporting would restructure 

industries and supply chains in which First Nations peoples participate as workers, entrepreneurs, 

and rights holders, yet the Discussion Paper is silent on the workforce impacts of these changes. 

This omission is a significant deficiency in the analysis underlying these proposals. 



 

 

The designation of National Trade Corridors and modernization of port governance will have 

direct consequences for First Nations labour markets and economic participation. Corridor and 

port infrastructure projects generate significant construction and operational employment, yet 

historical experience demonstrates that First Nations workers and businesses are routinely 

excluded from these opportunities absent binding procurement and employment commitments. 

The Discussion Paper makes no mention of mandatory First Nation procurement targets, 

workforce training and apprenticeship requirements, or mechanisms to ensure that First Nations 

communities benefit from the employment generated by these nationally significant infrastructure 

investments. Without such commitments, these proposals risk replicating the pattern in which 

major infrastructure projects generate wealth for non-First Nation communities while First Nations 

communities bear the environmental and social costs. 

Furthermore, the proposed regulatory streamlining of transportation regulations risks displacing 

First Nations workers in industries where regulatory requirements currently create employment 

and training opportunities. The simplification of reporting requirements and the reduction of 

regulatory touchpoints may reduce the need for community liaison, environmental monitoring, and 

compliance positions that First Nations workers currently hold. The proposals also fail to consider 

the impact on First Nations communities that depend economically on industries connected to the 

transportation and supply chain sector, including fishing, marine services, and resource 

transportation. Any restructuring of trade and transportation regulation must be accompanied by a 

comprehensive labour market impact assessment conducted in partnership with First Nations, with 

binding commitments to employment equity, First Nation procurement, workforce transition 

support, and preferential hiring in corridor and port operations located on or adjacent to First 

Nations territories. 

(a) Proposal 7: National Trade Corridors 

Overview of Proposal 

Canada proposes modernizing Canada’s National Transportation Policy to emphasize the 

importance of supply chain efficiency through the designation of National Trade Corridors. 

Issues with Proposal 

By designating corridors as nationally significant trade infrastructure, Canada is prioritizing 

commercial throughput over First Nations land rights and environmental stewardship. The AFN 

asserts that this is contrary to Canada’s obligations under Article 32(2) of UNDRIP, which requires 

FPIC to be sought and obtained before the approval of any project affecting Indigenous lands. 

The proposed corridor designations constitute a strategic Crown decision that pre-determines 

development priorities for specific geographic areas, many of which traverse traditional First 

Nation territories. The Supreme Court of Canada’s decision in Haida establishes that the duty to 

consult and accommodate can arise at the strategic planning level. Corridor designation would 

generate cumulative impacts on Aboriginal and Treaty rights that require deep consultation, not 

merely notification. 

Furthermore, Principle 8 recognizes that reconciliation requires that Indigenous peoples “share in 

the wealth generated from those lands and resources as part of the broader Canadian economy.” 



 

 

The AFN insists that no corridor designation proceed without FPIC, co-governance mechanisms, 

and binding commitments to equitable revenue sharing, including throughput royalties, equity 

stakes, and procurement guarantees. 

(b) Proposal 8: Modernize Port Governance 

Overview of Proposal 

Canada proposes modernizing Canada’s port governance framework to better reflect the realities 

of modern trade and to foster collaboration amongst port authorities. 

Issues with Proposal 

The AFN asserts that this proposal is inconsistent with Articles 3, 4, 18, and 26 of UNDRIP and 

the Supreme Court of Canada’s decision in Clyde River. Article 3 affirms the right to self-

determination. Article 4 provides for the right to autonomy or self-government in matters relating 

to internal and local affairs. Article 18 affirms the right to participate in decision-making through 

representative institutions chosen according to Indigenous peoples’ own procedures. Article 26 

recognizes Indigenous peoples’ rights to the lands, territories, and resources which they have 

traditionally owned, occupied, or otherwise used. 

(c) Proposal 9: Simplified Regulatory Reporting 

Overview of Proposal 

Canada proposes adopting a “tell-us-once” approach to information sharing between departments 

and agencies and streamlining redundancies and inefficiencies in transportation regulations. While 

framed as procedural improvement, the AFN identifies three serious concerns with this proposal. 

Issues with Proposal 

First, this approach would permit First Nation traditional knowledge, consultation records, 

territorial information, and other sensitive First Nation data shared with one federal department to 

be disseminated to other departments or agencies without the specific consent of the First Nations 

concerned. This is a direct violation of First Nation data sovereignty as protected by the Principles 

of OCAP (Ownership, Control, Access, and Possession) and by Article 31 of UNDRIP, which 

affirms Indigenous peoples’ right to “maintain, control, protect and develop their cultural heritage, 

traditional knowledge and traditional cultural expressions” and their intellectual property over such 

knowledge.  

Second, the reduction of regulatory “redundancies” may in practice remove requirements that 

serve essential rights-protective functions for First Nations. What appears redundant from an 

administrative efficiency perspective may represent distinct consultation obligations owed to 

different rights-holding groups in connection with different aspects of their rights.  

Third, the “tell-us-once” approach may reduce the multiple touchpoints that First Nations actively 

utilize to participate in decision-making or to raise domain-specific concerns at various stages of 

project development. As noted above, the Supreme Court of Canada in Mikisew held that 



 

 

administrative decisions of general application can trigger the duty to consult and accommodate 

where they have the potential to adversely affect specific Aboriginal or Treaty rights. The AFN 

insists that no sharing of First Nation consultation records or traditional knowledge between 

departments occur without the explicit, informed consent of the First Nations concerned, and that 

Canada provide a provision-by-provision accounting of every regulatory requirement proposed for 

elimination, identifying whether each currently serves a First Nations rights-protective function. 

III. THE AFN’S CONCERNS, RECOMMENDATIONS, AND CALLS TO ACTION 

Drawing upon the foregoing legal analysis, the AFN sets forth the following calls to action. The 

“Non-Negotiable Calls to Action” represent absolute limits that must not be breached if the 

proposals are to remain within the bounds of Canada’s constitutional obligations, statutory 

commitments under UNDRIPA, and international obligations under UNDRIP. The “Overarching 

Calls to Action” identify constructive pathways through which Canada may genuinely advance 

reconciliation while pursuing legitimate economic objectives. 

A. Non-Negotiable Calls to Action 

The following represent the AFN’s non-negotiable calls to action: 

• No early construction before impact decisions are rendered and consultation is 

completed; 

• No political override of environmental conditions without FPIC; 

• No species-at-risk exemptions without the FPIC of affected First Nations; 

• No pre-emptive “public interest” determinations before full regulatory review and 

without the FPIC of affected First Nations; 

• No pre-approval of economic zones without ongoing project-specific consent 

mechanisms and co-governance; 

• No designation of National Trade Corridors traversing First Nations territories 

without FPIC, co-governance, and equitable revenue-sharing arrangements; 

• No port governance reform without FPIC, mandatory First Nation board 

representation, co-management of environmental oversight, and revenue-sharing; 

• No elimination of regulatory requirements that serve First Nation rights-protective 

functions without FPIC;  

• No sharing of First Nation consultation records, traditional knowledge, or territorial 

information between departments or agencies without the FPIC of the First Nations 

concerned; and 

• No centralized consultation screening model that relies on maps, zones, or internal 

Crown tools without notice, disclosure, an opportunity to respond, and written 

reasons when a First Nation contests whether consultation is required. 

• No advancement of major project reforms, Federal Economic Zones, or expedited 

approvals without the assessment and mitigation of the cumulative social impacts 



 

 

of increased development activity on Indigenous women, girls, and 2SLGBTQQIA 

people, consistent with Calls for Justice 13.1, 13.2, and 13.5 of the National Inquiry 

into Missing and Murdered Indigenous Women and Girls. 
 

The AFN emphasizes that these are non-negotiable limits. Should Canada proceed with any of the 

proposals in a manner that breaches these limits, the AFN will treat that conduct as a failure to 

obtain the FPIC of affected First Nations. In that event, First Nations will be entitled to withhold 

consent, to oppose the measures through all available political and parliamentary avenues, and to 

pursue the legal rights and remedies reserved at the conclusion of this letter, including challenges 

to any legislation, project decision, zone designation, or corridor designation made without FPIC. 

 

B. Overarching Calls to Action 

(a) FPIC as the Applicable Standard 

The AFN asserts clearly and unequivocally that the applicable standard for these proposals is free, 

prior, and informed consent, not the minimum constitutional floor of the duty to consult. These are 

legislative and administrative measures that will directly and profoundly affect First Nations rights, 

lands, territories, and resources. Canada’s own UNDRIPA obligates Canada to “take all measures 

necessary to ensure that the laws of Canada are consistent with the Declaration” (section 5). Article 

19 of UNDRIP requires FPIC before adopting legislative measures. Article 32(2) requires FPIC 

before project approval. Canada’s Principle 6 commits to building “processes and approaches 

aimed at securing consent.” The AFN rejects any characterization of this engagement as satisfying 

the duty to consult, which represents a constitutional minimum, not the ceiling that FPIC 

represents. The standard that must be met is nothing short of the free, prior, and informed consent 

of First Nations. 

(b) Sustainable and Durable Projects 

The AFN challenges the underlying premise of these proposals: that proper First Nation 

consultation causes efficiency problems for major projects. This premise is false. Projects built 

with the genuine consent of First Nations, rooted in the principles of FPIC, are more durable, face 

fewer legal challenges, and create greater economic certainty for all parties, including investors 

and project proponents. It is failures to engage in genuine consultation that are the primary source 

of project delays and investor uncertainty. In particular, Indigenous knowledge is built upon 

generations of living in close contact with the land and it is of great value in informing the historic 

and current conditions of the environment which helps to preserve the land and supports 

sustainable projects. As set out in the Indigenous Knowledge Policy Framework for Project 

Reviews and Regulatory Decisions, Indigenous knowledge enhances the understanding of the 

potential impacts of projects and its consideration can strengthen mitigation and accommodation 

measures, help develop project conditions, and contribute to more effective long-term monitoring 

of project impacts. The AFN recognizes that Canada’s economic growth depends in part on 

reconciling with First Nations, including by avoiding the substantial costs of litigation, 

remediation, and settlement that inevitably accrue where obligations are not upheld.  Canada would 

better serve its own stated economic objectives by investing in robust, rights-respecting processes 



 

 

that produce lasting outcomes, rather than by compressing timelines in ways that generate legal 

vulnerability. 

(c) Economic Participation and Revenue Sharing 

Consistent with Canada’s own Principle 8, which recognizes that reconciliation requires that 

Indigenous peoples “share in the wealth generated from those lands and resources as part of the 

broader Canadian economy,” the AFN insists that no regulatory streamlining proceed without 

parallel binding commitments to equitable First Nation revenue sharing, equity participation, and 

procurement guarantees. Any discussion of accelerated project approvals must be linked to 

concrete mechanisms for economic participation by First Nations, including equity stakes in 

projects, throughput royalties for corridors traversing First Nation territories, and mandatory First 

Nation procurement targets. 

(d) Integrated Engagement Framework 

The AFN calls on Canada to reconsider the artificial separation between the supply chain proposals 

and the major project proposals. These proposals must not be assessed in isolation. Their 

cumulative impact on First Nations’ rights, territories, and economic interests is greater than the 

sum of their individual parts. The AFN calls for the establishment of an integrated engagement 

framework that allows First Nations to assess the totality of these proposals and their compounding 

effects on First Nation rights consistent with Canada’s obligations under section 35 of the 

Constitution Act, 1982 and the FPIC standard. 

(e) Uphold Environmental Safeguards 

The AFN calls on Canada to uphold and strengthen, rather than weaken, existing environmental 

safeguards that protect all lands, waters, and ecosystems that support fish and wildlife species, the 

vast majority of which are migratory, including all First Nation, Crown, and privately held lands 

and waters. The proposed changes to Canada’s environmental regulatory framework would lead 

to the further degradation of First Nations’ lands and waters at a time when many First Nations 

remain water scarce and insecure. According to a 2024 Policy Horizons Canada Report, 

biodiversity loss and ecosystem collapse was identified as one of the most likely and high impact 

events that could disrupt Canadian society in the next decade. The Office of the Auditor General’s 

June 2025 Report on Critical Habitat for Species at Risk identified that Canada is currently not 

meeting its existing responsibilities regarding protection of critical habitat for species-at-risk, with 

only 32% of species at risk having critical habitat identified, and the majority of studies on critical 

habitat completed late or overdue. The loss and degradation of habitat is the primary threat for 

most species at risk. The First Nations-in-Assembly reaffirmed the declaration of a climate 

emergency in 2023 and called for transformative and urgent climate action through AFN 

Resolution 36/2023. Any further weakening of environmental protections would infringe on First 

Nations’ rights and would represent the Crown’s derogation from its responsibility and obligations 

to environmental protection, likely downloading these responsibilities to First Nations and the 

broader Canadian public.  

The accelerated pace and cumulative scale of major project development contemplated by these 

proposals would also compound the social risks documented in the Calls for Justice of the National 



 

 

Inquiry into Missing and Murdered Indigenous Women and Girls, which require further socio-

economic study and assessment before approving projects, as well as greater policing, health, and 

social infrastructure supports in areas of resource extraction projects to reduce impacts on First 

Nations women, girls, and 2SLGBTQQIA people. 

(f) Co-Governance Model in Place of the Crown Consultation Hub 

Rather than accepting the Crown Consultation Hub proposed in Proposal 2, the AFN calls on 

Canada to establish a co-governance model in which First Nation authorities share decision-

making power over projects affecting their territories. This is consistent with Article 18 of 

UNDRIP, which affirms the right to participate in decision-making through Indigenous peoples’ 

own representative institutions, Article 32(1), which affirms Indigenous peoples’ right to 

determine priorities and strategies for the development or use of their lands, Principle 1, which 

requires relations based on the recognition and implementation of the right to self-determination, 

and Principle 4, which recognizes Indigenous self-government as part of Canada’s evolving system 

of cooperative federalism. The AFN proposes that such a co-governance model include First 

Nation-Crown joint decision-making panels, First Nation consent protocols developed by First 

Nations according to their own governance traditions, and binding co-decision-making 

frameworks that ensure First Nation authorities possess genuine, not merely advisory, decision-

making power. Implementing a co-governance model will create the certainty all parties desire in 

the project approval process. Ensuring First Nations are involved early through joint-decision 

making processes will allow the next stages of project development to proceed knowing that proper 

consultation has been met. Consistent with this approach, the AFN also calls on Canada to 

accelerate the development of First Nation Co-Administration Regulations and other mechanisms 

that empower First Nations to exercise genuine decision-making authority over projects and 

processes affecting their territories. 

(g) First Nation Governance in Trade Corridors and Ports 

The AFN insists that the proposals regarding the modernization of port governance and the 

designation of National Trade Corridors require not merely consultation, but FPIC and co-

governance. The AFN calls for the introduction of binding mechanisms for First Nation co-

decision-making, including mandatory First Nation board representation on port authorities 

located on or adjacent to First Nation territories, consent requirements for corridor designation, 

expansion, or operational changes, co-management of environmental oversight, and revenue-

sharing mechanisms including throughput royalties, equity stakes, and procurement guarantees. 

These mechanisms must be established as preconditions to any modernization, consistent with 

Principle 8 and Article 32 of UNDRIP. 

(h) Arctic Sovereignty and Northern First Nations 

The AFN calls on Canada to ensure that any proposed Arctic trade corridors are subject to 

comprehensive environmental and rights-based impact assessments conducted in genuine 

partnership with Northern First Nations. The unique environmental vulnerability of Arctic 

ecosystems and the particular dependence of Northern First Nations on those ecosystems for the 

exercise of their rights, including harvesting, cultural, and spiritual practices, demand the highest 

standard of engagement and protection. Article 29 of UNDRIP protects the right of First Nations 



 

 

to the conservation and protection of the environment and the productive capacity of their lands. 

No Arctic corridor designation may proceed without the FPIC of affected northern First Nations. 

(i) Constructive Engagement 

The AFN acknowledges that there are divergent perspectives within First Nations leadership 

regarding the appropriate response to these proposals. Draft resolutions brought forward at the 

AFN Annual General Assembly reflect a range of positions, from directing the AFN to engage in 

parliamentary advocacy to oppose all legislative and policy measures aimed at streamlining 

regulatory approvals without FPIC, to directing the AFN to advocate for First Nations-directed 

mechanisms within federal processes that would allow Nations to pause, extend, or modify 

timelines as required to uphold FPIC. These positions reflect a fundamental strategic question: 

whether to engage constructively with Canada’s proposed reforms by seeking amendments that 

incorporate adequate First Nations protections, or to fully reject the process as fundamentally 

flawed and incompatible with FPIC. 

 

The AFN’s position is that these perspectives are not mutually exclusive. The AFN can and must 

oppose any legislative, policy, or regulatory reforms that weaken environmental protections, 

undermine oversight, limit meaningful consultation, compress review timelines, or circumvent 

FPIC, while simultaneously advocating for amendments that would strengthen First Nations 

participation in any reformed process. Resolution 7/2026, Protecting First Nations’ Rights in 

Response to Federal Major Project Fast Tracking and Pipeline Expansion Initiatives, directs the 

AFN to engage in parliamentary advocacy in support of the direct participation of First Nations 

rights-holders, recognizing that if and when legislation is introduced, First Nations must be 

positioned to shape its content rather than merely oppose it from outside the legislative process. 

Resolution 28/2026, Protecting Free, Prior and Informed Consent in Federal Major Projects and 

Regulatory Reform, further directs the AFN to advocate that federal processes recognize the right 

of First Nations to determine their own decision-making processes regarding FPIC, including 

through their own laws, legal orders, and governance systems. 

 

The AFN therefore takes the position that its engagement with these proposals, including through 

this letter, is without prejudice to its right to fully reject any resulting legislation that does not meet 

the FPIC standard. Constructive engagement in the current process must not be misconstrued as 

acceptance of the proposals or the process by which they were developed. The AFN’s willingness 

to propose amendments and safeguards reflects its commitment to protecting First Nations rights 

through all available avenues, not an endorsement of the underlying approach. Should Canada 

proceed to introduce legislation without obtaining FPIC, the AFN will pursue all available legal, 

political, and parliamentary remedies, including opposition to the legislation in its entirety. 

The AFN calls on Canada to provide a provision-by-provision accounting of every regulatory 

requirement proposed for elimination, specifically identifying whether each currently serves a First 

Nations rights-protective function. No regulatory requirement that serves such a function may be 

eliminated without the FPIC of affected First Nations. The AFN further demands that Canada 

confirm that the First Nations Principles of OCAP, and Article 31 of UNDRIP which protects First 

Nation data sovereignty, will be fully respected in any information-sharing regime between 

departments and agencies. 



 

 

IV. CONCLUSION AND RESERVATION OF RIGHTS 

The AFN reaffirms its unwavering commitment to meaningful, rights-based engagement with the 

Crown. The AFN does not oppose economic development; rather, the AFN insists that such 

development must proceed on a foundation of respect for First Nations’ Inherent and Treaty 

Rights, consistent with the Constitution Act, 1982, UNDRIPA, UNDRIP, and Canada’s own 

Principles. The nine proposals before us, as presently structured, create substantial risks of 

diminishing the substantive content of the Crown’s constitutional obligations to First Nations. The 

compressed engagement timeline, the predetermined legislative trajectory, and the absence of co-

development processes fall far short of the FPIC standard that Canada has committed to upholding. 

The AFN calls upon Canada to demonstrate, through its actions and not merely its words, that it is 

prepared to honour the Nation-to-Nation relationship with First Nations, to respect First Nation 

self-determination, and to build regulatory frameworks collaboratively, rather than unilaterally. 

The calls to action set forth in this letter represent the minimum conditions by which FPIC may 

begin to be sought and obtained during the continued development of these proposals. 

The AFN hereby reserves all legal rights and remedies available to it. Without limiting the 

generality of the foregoing, the AFN reserves the right to challenge any legislation introduced 

without FPIC, any individual project decisions made under the proposed framework, any zone 

designations affecting First Nations' territories without consent, any trade corridor designations 

that affect First Nations’ territories without consent, any port governance reforms that exclude 

First Nation participation and co-governance, and any regulatory changes that infringe section 35 

rights without meeting the justification standard established by the Supreme Court of Canada. The 

AFN further reserves the right to rely upon the inadequacy of this engagement process as evidence 

in any subsequent legal proceedings. 

The AFN looks forward to Canada’s substantive response to the concerns and calls to action set 

forth herein before any of the proposed legislative and regulatory measures are introduced, and to 

the establishment of a genuine co-development process worthy of the Nation-to-Nation 

relationship between First Nations and the Crown. 

Meegwetch, 

 

 

National Chief Cindy Woodhouse Nepinak 

Assembly of First Nations 

Cc: AFN Executive Committee 

 



   
 

   
 

Annex 4 – Intersection of Economic Development and First Nations Rights and 
Environmental Responsibilities to Lands and Water 

Introduction  
This paper complements the AFN Position Paper: Building Prosperity for All, exploring 
economic development that is in line with First Nations rights and responsibilities to their 
lands, waters, and supports lasting prosperity for future generations. It identifies practical 
actions for federal, provincial, and territorial governments, in partnership with First 
Nations, to ensure that any proposed economic development upholds First Nations rights, 
jurisdiction, and responsibilities. 

Economic development projects will create economic benefits for First Nations; however, 
they also pose serious risks to the health of First Nations’ territories, Peoples, and 
cultures. Impacts to interconnected lands and waters can extend beyond project footprints 
and across jurisdictions, affecting First Nations that may not directly benefit from a project. 
This necessitates meaningful First Nations involvement in planning, impact assessment, 
monitoring, and decision making.  

Consistent with mandates from the First Nations-in-Assembly, First Nations support 
economic development that uphold First Nations rights and jurisdiction, including the right 
to self-determination, reflect First Nations economic priorities, and maintain strong 
environmental protections. Efforts to accelerate major projects must not supersede First 
Nations Inherent and Treaty Rights, jurisdiction or responsibilities, nor come at the 
expense of environmental protections or regulatory oversight. 

Impacts of Major Projects on First Nations’ Lands, Water, and Health 

First Nations are deeply connected to their lands and waters – the health of their lands 
and waters are intrinsically linked to individual and collective health and well-being. As a 
result, First Nations are disproportionately impacted by pollution from industrial sources, 
mismanaged major project development, and negative changes to the waters, lands, and 
animals inhabiting them. First Nations continue to shoulder the impacts of historical and 
ongoing environmental racism and injustice, rooted in colonial policies and practices, 
causing cumulative and long-lasting impacts on health and well-being, cultural continuity, 
food sovereignty, water security, economic security, and the exercising of Inherent and 
Treaty Rights that are critical to lasting First Nations prosperity. 

In the face of accelerating major project development, numerous First Nations-in-
Assembly resolutions1 affirm the importance of protecting lands, waters, and all living 

 
1 Resolution 43/2021, Support for First Nations Inherent Rights, Titles and Jurisdiction of Water 
Stewardship, including the Traditional Roles of First Nations Women, Resolution 50 / 2023, Addressing 
Impacts from Mining Activities, Resolution 23/2024, First Nations Wild Atlantic Salmon Conservation 
Approach, Resolution 25/2024, Advocating for an ambitious, fully funded, and implemented First Nations 



   
 

   
 

beings, and recognize First Nations leadership and rights-based approaches as effective 
solutions for preventing, minimizing and addressing environmental impacts. Major 
projects introduce pollutants that adversely impact interconnected terrestrial and aquatic 
ecosystems including First Nations’ source water and drinking water, extending to 
downstream coastal and marine environments.  

Protecting lands and waters supports the long-term economic outcomes sought through 
Canada’s major projects agenda and lays the foundation for effective and equitable 
benefit sharing. Accordingly, determinations of what constitutes a project of national 
interest must reflect First Nations rights and responsibilities, include First Nations as equal 
decisionmakers, and account for the lasting benefits of healthy lands and waters 
alongside any proposed economic benefits. This aligns with Canada’s Force of Nature 
Strategy, which recognizes the need for economic development to progress in a manner 
that “...protects, restores, and values nature as a foundation of our economy, sovereignty, 
and well-being”2 

Regulatory Efficiencies and Project Deregulation 

First Nations have governed, protected and stewarded their lands and waters since time 
immemorial, grounded in their laws, Knowledge Systems, rights, jurisdiction and 
responsibilities. The position of the First Nations-in-Assembly is clearly stated in 
Resolutions 07/20263, 08/20264, 10/20265, and 33/20256:  Regulatory efficiency must not 
override First Nations rights, title, jurisdiction or self-determination, circumvent the 
minimum standards of the United Nations Declaration on the Rights of Indigenous 
Peoples (UNDRIP), including Free, Prior and Informed Consent (FPIC), or weaken 
environmental protections. Major project development and regulatory streamlining must 

 
Climate Leadership Agenda (FNCLA), Resolution 26/2024, First Nation Participation in the Development 
of a Right to a Healthy Environment Implementation Framework and Environmental Justice Strategy, 
Resolution 32/2024, Protection of Drinking Water for Anishinaabe, Resolution 31/2024, Support for Dene 
First Nations to Address Contamination from the Exxon Imperial Oil Limited Kearl Mine Site, Resolution 
96/2024, Advancing First Nations-led Marine Conservation and Indigenous Protected and Conserved 
Areas, Resolution 25/2025, Investing in First Nations Freshwater Stewardship, Resolution 24/2025, 
Support for First Nations’ Advocacy Related to the Lake Diefenbaker Irrigation Expansion Project, 
Resolution 27/2024, Full and Effective Participation of First Nations in Canada's Nature Agenda, 
Resolution 30/2024, Protection of the Bathurst Caribou Herd, Resolution 42/2025, The Health of All Our 
Relations – First Nations Animals and Food Systems Health, and Resolution 49/2025, Protecting the 
Sacred Calving Grounds of the Porcupine Caribou Herd from Oil. 
2 Force of Nature Strategy. 2026. Government of Canada. 
3 Resolution 07/2026, Protecting First Nations’ Rights in Response to Federal Major Project Fast Tracking 
and Pipeline Expansion Initiatives 
4 Resolution 08/2026, Protecting Free, Prior and Informed Consent in Federal Major Projects and 
Regulatory Reform 
5 Resolution 10/2026, Building Canada Act 
6 Resolution 33/2025, Affirming the Oil Tanker Moratorium Act and Supporting Coastal First Nations 
Rejection of any Proposed Pipeline from Alberta to British Columbia's Northwest 
Coast 

https://www.canada.ca/en/services/environment/nature/nature-strategy.html


   
 

   
 

provide sufficient time and capacity for meaningful consultation and participation of First 
Nations rights and titleholders.  

The Building Canada Act grants powers to the Governor in Council to exempt designated 
‘projects of national interest’ from portions of the Impact Assessment Act, the Species at 
Risk Act, and other federal environmental statutes. The introduction of accelerated 
decision-making frameworks occurred without adequate prior consultation and was 
applied through a narrow definition of “national interest” that risks excluding First Nations’ 
perspectives, priorities, and participation as governments. Revising the current multi-
permit system would significantly limit the existing opportunities for First Nations to raise 
specific concerns on fisheries, navigation, environment, or other areas, and to seek 
accommodation on each.   

The cumulative effects of streamlining regulations, including weakened environmental 
standards, early construction, and environmental statute exemptions, would enable the 
systematic erosion of the regulatory framework that gives practical effect to Section 35 
rights and how the Crown exercises its duty to consult and accommodate. While each 
individual weakening of standards may appear modest in isolation, collectively, this 
represents a substantial erosion of the foundational regulatory architecture that exists to 
protect the environment, including source water, from potentially harmful and dangerous 
effects, which have been historically borne by First Nations. These realities are further 
exacerbated by similar proposals being advanced at the Provincial level, such as 
Ontario’s Bill 5 (Protect Ontario by Unleashing our Economy Act) and BC’s Bills 14 and 
15 (Renewable Energy Projects Act and Infrastructure Projects Act). 

First Nations’ Solutions  

First Nations’ leadership in protecting lands and waters is recognized by Canada in their 
2030 Nature Strategy stating that First Nations “...have successfully stewarded their 
environments since time immemorial and are leaders and experts in conservation. They 
have specific rights and capacity to determine how best to conserve biodiversity on their 
traditional territories.”7 Initiatives such as Indigenous Protected and Conserved Areas 
(IPCAs), Guardian Programs, and First Nations-led impact assessments, monitoring, and 
restoration demonstrate that First Nations-led approaches can provide practical, effective, 
and fiscally responsible pathways for advancing economic development while 
maintaining and improving ecosystem health.   

These First Nations-led approaches apply the First Nations Climate Lens (‘Climate 
Lens’)8, centering Knowledge Systems, rights, and governance where relationships 
between lands, waters, and all-living beings are inseparable9. When applied to major 

 
7 Canada’s 2030 Nature Strategy: Halting and Reversing Biodiversity Loss in Canada. 
8 First Nations Climate Lens. 2024. Assembly of First Nations.  
9 National Climate Strategy. 2023. Assembly of First Nations. 

https://www.canada.ca/en/environment-climate-change/services/biodiversity/canada-2030-nature-strategy.html
https://afn.ca/environment/national-climate-strategy/
https://afn.bynder.com/m/77556e1d9da51db7/original/2023-Climate-Strategy-Report.pdf.


   
 

   
 

projects, the Climate Lens considers interconnected, cumulative and downstream 
impacts to First Nations’ rights and the environment, alongside economic outcomes.   

Effective implementation requires strong environmental protections and accountability, 
governance, and legal frameworks that recognize and support First Nations leadership, 
rights, shared decision-making, and jurisdiction. This includes recognizing the human 
right to water, establishing enforcement standards, protecting source-water across 
jurisdictions, and addressing systemic inequities for water services. Improvements to 
address these issues in Bill C-37, First Nations Clean Water Act, will establish these 
foundations while upholding First Nations rights, jurisdiction, and responsibilities.  

Ensuring First Nations-led and rights-based approaches are effective in practice, requires 
adequate and sustainable funding and capacity. This includes sustained investments in 
First Nations-led stewardship and climate action to support IPCAs, Guardians, and First 
Nations-led impact assessment, monitoring, and research. A helpful starting point could 
include looking to the recommendations prepared during the First Nations Climate 
Leadership Agenda process which remain unaddressed, despite commitments within the 
UN Declaration Act Action Plan. These investments are particularly important in the 
context of major projects, where imposed accelerated timelines exacerbate existing 
capacity constraints that limit First Nations’ ability to exercise FPIC, assess and address 
impacts to their rights, lands, and waters, and meaningfully participate in decision-making.  

Recommendations:  

• First Ministers commit to ensuring that major projects and regulatory efficiencies 
uphold First Nations rights, title, and jurisdiction, are consistent with the UN 
Declaration including FPIC, and maintain strong environmental protections and 
accountability measures.   

• First Ministers commit to facilitating collaboration between FPT governments and First 
Nations title and rightsholders on project developments. 

• First Ministers commit to providing dedicated, sustainable, and adequate funding to 
support First Nations stewardship and climate action to ensure that First Nations can 
meaningfully participate in decision-making processes. 

Conclusion  

Major projects and economic development cannot adversely impact First Nations lands 
and waters nor their Inherent and Treaty Rights. Free, Prior, and Informed Consent must 
be provided by First Nations prior to the development of projects that may impact their 
rights, lands and waters. Regulatory efficiencies must not be used to remove existing 
environmental safeguards, deregulate industry at the expense of First Nations, or 
diminish the ability of First Nations to meaningfully participate in decision-making. First 
Nations stewardship offers economically and environmentally sound solutions to support 
responsible development of major projects. The recommendations in this paper call on 



   
 

   
 

First Ministers to uphold First Nations rights and jurisdiction in any economic development 
activity affecting First Nations lands and waters. As partners and proponents of economic 
development opportunities, First Nations have a critical role to play in major project 
consideration, planning, and execution.  Enabling their knowledge, connection to the land, 
and experiences can help to identify environmental risks that conventional and 
compressed impact assessments consistently overlook.  
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